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Foreword 


We have had the privilege of publishing Imran Ahsan Nyazee’s 
maiden work, Theories of Islamic Law, in 1994. In a brief span of 
six years, this is his fourth title we are publishing. Each of these is 
@ work of serious and careful scholarship. The first one was related 
to Islamic Jurisprudence (Ustil al-Figh) whereas the two subsequent 
works were in the area of Islamic Law (Figh or to be more accu- 
rate, Furi‘ al-Figh). Predictably, the present work is again on Upal 
al-Figh. 

Nyazee is a teacher and researcher in Islamic Law and Jurispru- 
dence. He is also a concerned Muslim who is eager to see that the laws 
applied in Muslim countries are derived from the Shari'ah. It seems 
that both Nyazee’s academic and practical concerns have made him 
conscious of the importance of Usiil al-Figh. The result is he returns 
to it over and over again. One cannot but appreciate this concern. 
For unless the theoretical foundations are sound and clear, Muslims 
will continue to be arbitrary in their approach to the legal ques- 
tions with which they are faced. They will presumably also continue 
to vacillate between one extreme of uncritically absorbing laws of 
foreign, non-Islamic provenance to the other extreme of trying to 
preserve virtually the entire inherited corpus of laws, without even 
caring to consider whether any addition, deletion and modification 
is needed here and there, while remaining within the parameters of 
the Qur'n and the Sunnah. If the first trend consolidates itself, the 
distinctiveness of the Islamic legal system might be threatened with 
dissolution. On the other hand, if the trend of excessive rigidity were 
to continue among the specialists in Figh, the Muslims might suffer 
by losing touch with the realities of life and thus become irrelevant. 
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Nyazee's earlier work, Theories of Islamic Law, was an attempt 
to enhance the awareness of Islamic juristic principles in the light of 
which Muslims could examine among themselves the soundness or 
unsoundness of specific laws. That work, however, was addressed to 
a relatively more specialised audience, to those who were assumed to 
have a reasonable degree of acquaintance with Islamic jurisprudence, 
It attempted, therefore, to engage its readers on some of the finer 
points to identify the major areas for further work in Islamic Law 
and Jurisprudence and, also, to determine its direction, 

In contrast, the present work, Islamic Jurisprudence, addresses 
‘a somewhat different task: the need to educate people of a variety 
of academic levels in Islamic Jurisprudence by providing a readable 
book of reasonable size which covers the myriad questions that fall 
in the jurisdiction of Islamic Jurisprudence. The aim seems to be 
to provide both the lay and specialised readership and especially 
university students, a handy reader which is simple and lucid. Un- 
doubtedly, Upil al-Figh is a subject which is replete with subtleties 
that challenge even the most intelligent person's mental faculties. It 
is gratifying that Nyazee has been able to greatly simplify the sub- 
ject so that it can also serve the need of the non-specialists. This 
simplification of the subject, however, has gone hand in hand with 
thoroughness and academic rigour. I feel confident that this work will 
be a significant addition to the textbooks available on the subject in 
English, especially so because their number is small. 

‘That Islamic Jurisprudence is appropriate to serve as a text book 
does not detract from the fact that it conforms to the same scholarly 
standards which characterise Nyazee’s other works. In the tradition 
of his Theories of Islamic Law, this work also offers a number of sig- 
nificant perceptions and insights and even suggestions for the further 
development of the discipline. 

A major hypothesis of the work is that there are two broad sys- 
tems of interpretation in Islamic Jurisprudence. The first of these is 
ijtihdd while for the second Nyazee uses the term takhrij. The system 
of interpretation called ijtihdd, in the author's view, is a legislative 
function which he equates with a theory of legislation. As for takhrij, 
it is equated with theories of adjudication and is perceived to deal 
with the task of the judge and the lawyer. The theories of both ijtihad 
and takhrij, need to be further developed and refined so as to meet 
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the requirements of the modern age, Of course, there does exist the 
raw material for undertaking the task. What is needed is to make 
the discipline develop efficacious methodologies whereby it could be 
ensured that all lawmaking and its subsequent implementation in 
Muslim countries would conform to the norms of the shari‘ah. 

The book also draws attention to the fact that the system of 
takhrij, or the Islamic theory of adjudication, springs out of the doc- 
trine of taglid which has generally been frowned upon in modern 
times. It is rather interesting that the author, tries to place taglid in 
a different perspective according to which ijtihdd and taglfd are com- 
plementary rather than opposed and mutually exclusive categories. 

‘The author also argues for linking the system of takhrij (or theory 
of adjudication) directly with the important field of gawd'‘id fighiyyah 
(Islamic legal maxims). The role and relevance of these maxims have 
not been fully appreciated so far, but they fit in perfectly within the 
methodology of takhrij. Likewise, the principle of maslahah, which 
many outstanding thinkers and jurists of Islam such as al-Ghazali, 
al-Rai and al-Shatibi (and one might add to these the name of Shih 
‘Wall Allah al-Dihlaw!) have emphasised should be duly accommo- 
dated as a guiding principle in the actual consideration of legal is- 
sues. 
‘The author also suggests the main areas on which modern re- 
search in Islamic Jurisprudence should focus. He suggests, for in- 
stance, that the concepts of right and duty need to be developed fur- 
ther along with & comprehensive theory of rights that will take into 
account natural (human) rights and their relationship with rights in 
general. The Islamic idea of justice, being an essential part of the 
theory of legislation, he emphasises, must also be developed. 

Like all our publications, this book too has a twofold aim: first to 
fill in, howsoever modestly, the gaps that exist in the available Islamic 
writings on various subjects; and second, to stimulate further study, 
reflection and writing on questions of significance. We fervently hope 
that this book will be useful in both these regards. 


‘July, 2000 


Chapter 1 


Introduction 


1.1 The Problem With the Meaning of 
Jurisprudence 


‘The study of Islamic law and jurisprudence in English brings with 
it some problems that need to be resolved before the subject ix ap- 
proached in earnest. These problems pertain to terminology and are 
imported into the Islamic disciplines from Western Jurisprudence 
simply by the use of Western terms. The term “Islamic Jurispru- 
dence,” for example, cannot be assigned a clear meaning if the mean- 
ing of the term “Jurisprudence” itself is not clear in Western law, 
According to Dias, one of the most difficult problems of jurispru- 
dence has been, and perhaps still is, to determine the exact meaning 
of “jurisprudence” as well as to determine its province and scope, 
‘This is so despite the fact that “jurisprudence was the first of the 
social sciences to be born.”? Explaining the problem of the meaning 
and scope of jurisprudence, Dias says: 

Its province has been determined and ro-determined because 

the nature of the subject is such that no delineation of its scope 

can be regarded as final. On torts and contracts, for example, a 

student may be recommended to read any of the standard text- 

books with assurance that, whichever book he does read, he 

will derive much the same idea as to what the subject is about, 


‘R, W. M. Dias, Jurisprudence (London: Butterworths, 1985), 3. 
3 Wurzel, “Methods of Judicial Thinking,” ia Setence of Legal Method: Selected 
Basays, 289, as quoted in Dias, Jursaprudence, 3, 
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With jurisprudence this is not so. Books called “jurisprudence” 
vary 50 widely in subject matter and treatment that the an- 
swer to the question, what is “jurisprudence”?, is that it means 
pretty much whatever anyone wants it to mean—a depressing 
start indeed.” 


A possible reason, in our view, is that Western jurisprudence has 
not been developed systematically within one legal system; it has 
been subject to diverse influences from various legal systems in the 
Western world. While we use the terms Western law and Western 
legal system, there are different approaches to the law in different 
jurisdictions and even the word jurisprudence does not have the same 
meaning. 

For Western law, the term “jurisprudence” was first used by the 
Roman jurists, but they never developed an independent subject 
called jurisprudentia. Since then its “province has been determined 
and re-determined,” as Dias says.’ In the last few decades, this nc- 
tivity has increased and the study of jurisprudence has changed rad- 
ically. The result of this activity has influenced even the titles used 
to study the subject: “Jurisprudence,” “Legal Theory,” “Theories of 
Law,” “Legal Philosophy” and “General Theory of Law.” 

‘The modern format for the study of jurisprudence—we feel and it 
will be obvious to whoever compares the two systems—is gradually 
heading towards the format that was developed by Muslim jurists 
for ugiil al-figh more than a thousand years ago. This, of course, is 
true for the general format and there are differences too that spring 
from the fundamental distinctions between the two legal systems, To 
understand the similarities and differences, we shall briefly examine 
the meanings of jurisprudence recorded by Roscoe Pound and then 
look at the format of the “general theory of law” provided by Ronald 
Dworkin. 


"Tid. 

“In Pakistan, we still cling to the old method, perhaps, oblivious to the changes 
that are taking place in the rest of the legal world. 

Ronald Dworkin is the leading legal philosopher in the Western world today. 
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1.2 A Format of the General Theory of Law 


Roscoe Pound identified three uses of the word jurisprudence.* Two 
of these uses, he thought, were justified, while the third was wholly 
unjustifiable.’ The two relevant uses are as follows: 


1. The first use, he said, was peculiar to England, British do- 
minions, and the United States. This meaning was assigned 
to jurisprudence by Austin in his Province of Jurisprudence 
Determined (1832). As Austin’s method was exclusively ana- 
lytical, a narrower meaning of jurisprudence became current. in 
English speaking countries."° “TIt [this concept of jurisprudence] 
thinks of law as an aggregate of laws and of laws as rules, and 
this narrow definition of law gives a narrower limitation of the 
science of law.""! In this sense jurisprudence might be called 
the comparative anatomy of developed systems of law. Pound 
says: “This is one side of the science of law (jurisprudence). I 
shall call it analytical jurisprudence." "? 


Roscoe Pound, Jurisprudence, vol. 1 (St. Paul, MN, 1958), 7. 

° For example, "medical jurisprudence,” “dental jurisprudence,” “engineering ju- 
risprudence” and 0 on. 

19 Ax well as in the dominions we may add. 

“Ibid. 8, 

"?Thid. 9, Pound says: 


Holland uses the erm in this sense when be defines Jurisprudence 
‘ag the “formal science of positive law.” Holland, Jurisprudence (13h 
‘ed. 1924) 13, as quoted by Pound, Jurisprudence, 8. This definition 
proceeds on the Aristotelian distinction between substance and form, 
To give an old-time illustration, a smith has in his hand the raw 
‘material, the substance, steel and wood. He has in his mind the idea, 
that is, the picture of a saw. He fashions the substance to that mental 
picture and so gives to the substance the form of a saw. Hence the 
maxim forme dat esse res. Accordingly, by saying that Jurisprudence 
is a formal science, Holland means that it has to do with systems of 
legal precepts but not with legal precepts, the substance given form 
in those systems. It does not criticise the content of a body of laws 
‘except for being out of line with the analytical systen. It arranges and 
systematises that content. By “positive law” he means the body of 
legal precepts which actually obtain as authoritative legal materials 
for decision and authoritative bases of predicting decisions in a given 
time and in given places; not the received ideals of legal systems, and 
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2. The second use he mentions is French, and to some extent 
American. The French use the word jurisprudence to mean 
the course of decisions in courts."7 The French term for ju- 
risprudence in the English sense is called théorie générale du 
droit,!4 Roscoe Pound elaborating the use of the French term 
says something that appears to be very important; it may help 
in understanding modern developments. He says: 


In America the word “jurisprudence” has been used to 
some extent in the French sense. Thus the phrase “equity 
Jurisprudence,” meaning the course of decision in Anglo- 
‘American courts of equity, has been fixed in good usage 
by the classical work of judge Story.'® 


‘The second meaning throws some light on the nature of American 
jurisprudence with its emphasis on the nature of the judicial process 
and theories of adjudication, When the judge is faced with hard cases, 
the question arises as to where does he get his law from when the 
atatutes or existing decisions do not help? This is where the theories 
of law, and the political philosophy of the judge, whether he has one 
or not, become relevant. 

In Britain today, the study of analytical jurisprudence, as rep- 
resented by Salmond’s book,'* has been given up completely. The 
emphasis now is entirely on legal theories. The true importance of 
the theories of law will not be realized, however, unless the empha- 
sis shifts from the study of the concept of law to the nature of the 
judicial process. 

‘The positivists have consistently maintained that the judge uses 
his “discretion” in hard cases, and this is where philosophers like 


the ideal precepts which philosophical or economic or sociological 
considerations might dictate or indicate. 


‘Tid. 9. According to Lloyd, the word “jurisprudence” is not generally used in 
other Janguages in the English sense. Thus, in French it refers to something 

,q lite Baaliah “caselaw." Lloyd, Introduction to Juriepradence (1978), 1, fn. 1. 
Ibid. 

** Pound, Jurisprudence, 8. 

'*Sir John Salmond’s book, Jurisprudence written in 1902 has dominated the 
ficld for a long time and is still used iu Pakistan. Tt was revised, araong other, 
by Glanville Williams and then by Fitzgerald. 
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Dworkin have opposed them. These philosophers maintain that the 
“discretion” of the judge is not uncontrolled and he is bound by a 
body of “general principles,” which ae law as wel, and he is also 
bound by a determined 

In addition to the judge, the shee exercise the power to 
grant and take away rights from the public. What guides them in 
determining these rights? What are the limits on the authority that 
they exercise? What are the sources of this authority and of the rights 
that they lay down in the law? The legislators too are bound, or 
should be bound, by some methodology. Their power is not absolute. 
Here too the theories of law become relevant.* 

As & result of the identification of s methodology for the judge 
and the legislator, the study of the theories of law has assumed signif- 
ieance even in England. The British jurists can no longer ignore the 
theories of law as “mere theory.” In fact, it is the study of analytical 
jurisprudence that has now been given up.' In short, the nature of 
the study of jurisprudence has changed. In many former colonics of 
Britain, however, the focus is still on analytical jurisprudence. The 
importance of legal theories and general jurisprudence has not been 
realized so far. 

Jurisprudence today is, therefore, viewed as a general theory of 
law, What is the format of this theory? The best format for the study 


17 As law is the adjudication of pre-existing rights, if we maintain that the judge 
is using his discretion, he is not only creating new law, but also applying it 
ively. 


retrospectively. 

In Britain, Bentham has reigned supreme and it has been maintained that it is 
the law that granta rights and it is the law that takes them away. The public 
interest is usually in the forefront. The independent existence of natural rights 
outside the ambit of law is not firmly rooted. It is also for this renson that in 
countries like Pakistan, where the ideas of Bentham still exist unconsciously in 
their pure form, the idea of natural rights and human rights in the American 
sense has not been fully comprehended. 

1 Lloyd has a theory that the study of “theories of law” was ignored in Britain 
because of the apprenticeship system prevalent in England for the teaching of 
law, there being no regular university teaching. In addition to this, there was 
the hard-headed, practice oriented, attitude of the British lawyer, who was not 
interested in “mere theory.” Lloyd, Introduction to Jurusprudence, 3, The truth 
‘appears to be that British positivist theories and the use of “discretion” by the 
judge have been subjected to severe criticism by American jurists like Dworkin. 
‘The change in the study of jurispradence in Britain appears to be the result of 
this criticism, 
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of jurisprudence has been provided by Ronald Dworkin as the “Gen- 
eral Theory of Law” a title that is obviously influenced by the second 
meaning of jurisprudence given above. Dworkin describes the struc- 
ture of a general theory of law, in his book, Taking Rights Seriously. 
‘This has been amended slightly and described below in Dworkin’ 
‘own words: 


‘The Value System and Rights 


Language Natural Law 
Logic Utilitarianisan 


Economic analysis 
Other politica) philosophies 


NORMATIVE "OUGHT™ 


CONCEPTUAL "1S" 


> * Thoory of legislation. 
“ae This includes a theory of 
© Clasification of lave; legitimacy and a theory 


nature of rules 
# Rights duties obligations 


© Person; legal person, cor- 
porations ete 

© Civil and criminal liabil- 
ity and general defences 

© Ownership; possession 

and so an 


of leguative justice. 
* Theory of adjudi- 
cation, This includes 
& theory of contr 
versy and a theory of 
Jurisdiction. 
* Theory of compliance 
including the goals of 
Punishment 


. A general theory of law, says Dworkin, must be normative as 
well as conceptual, 


2. The conceptual part should deal with law as it is, while the 
normative part should deal with the law as it ought to be. 


. Its normative part must have a theory of legislation, a theory of 
adjudication and a theory of compliance. These three theories 
look at the normative part of the law (or the law as it ought 


* Ronald Dworkin, Taking Rights Seriously, iv 
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to be) from the standpoint of the lawmaker, the judge and the 
ordinary citizen. 

4. The theory of legislation must contain a theory of legitimacy, 
which describes the circumstances under which a particular 
person or group of persons is entitled to make law. It should 
also contain a theory of legislative justice, which describes the 
law they are entitled or obliged to make. 


The theory of adjudication must contain a theory of contro- 
versy, which sets out standards that judges should use to decide 
hard cases at law.?! It should also contain a theory of jurisdic~ 
tion, which explains why judges, rather than other groups or 
institutions, should make the decisions required by the theory 
of controversy, 


‘The theory of compliance must contrast and discuss two rolos, 
It must contain a theory of deference, which discusses the nie 
ture and limits of the citizen's duty to obey the law in different 
forms of state and under different circumstances. It should also 
contain a theory of enforcement, which identifies the goals of 
enforcement and punishment and describes how officials should 
respond to different kinds of crime or fault. 


7. The categories described above are not watertight compart- 
ments and a subject described in one may fall in another.?? 


8, A general theory of law will have many connections with other 
departments of philosophy. The normative part of the general 
theory will be embedded in a more general political and moral 
philosophy which may in turn depend upon philosophical the- 
ories about human nature and morality. 


* By “hard cases” Dworkin means those in which no clear statute or rule governs 
the problem. H.L.A.Hart calls it the "open texture of the law." H.L.A.Hart, 
The Concept of Law (Oxford: Clarendon Press, 1961), 120, 14-32. 

™ For example, says Dworkin, we may raise the question whether the most fun- 
damental principles of the constitution, which define who is competent to snake 
Jaw and how, themselves be considered part of the law? The question concerns 
the theories of legitimacy as well as that of jurisdiction. Further, if these are 
law then the right of the judges to decide what the constitution requires ap- 


bl 


8 Islamic Jurisprudence 13 


9, The conceptual part will draw upon the philosophy of language 
and upon logic. 


We are indebted to Dworkin for providing such a clear picture of 
the general theory of law, a picture that helps us elaborate the scope 
of ust al-figh as it has always existed in the past and as it should 
be viewed in the modern context. 

‘To expand this general format, we may add that in the prevent 
century there has been a revival of natural law. This has led to whit ix 
called a value-oriented jurisprudence. Values are seen in the shape of 
interests that need to be secured by society. These are: (1) national 
and social safety; (2) sanctity of the person; (3) sanctity of property; 
(4) social welfare; (5) equality; (6) consistency and fidelity to rules, 
principles, doctrine and tradition; (7) morality; (8) administrative 
convenience; and (9) international comity.“* Each dispute or issue 
is seen as a clash between two or more interests and the decision 
involves preference of one interest over the other. This is achieved 
through the concept of justice prevailing in society.*® In other words, 
these values provide the highest general principles, which may also 
be considered a part of law. For Dworkin himself, the judge enforces 
some rights. These rights lie outside the ambit of the law, #0 to nay. 
His ideas are to be viewed in the context of what is called “Dworkin'y 
Rights Thesis.”2¢ 


® Jurists like Roscoe Pound do not consider these interests to be mere valucs, 
but individual and social wants that need to be satisfied and reconciled. Sev 
Edgar Bodenheimer, Jurisprudence: The Philosophy and Method of the Law 
(Cambridge, Massachusetts: Harvard University Press, 1974), 118, (hereinafter 
referred to as Bodenheimer, Jurisprudence). 

* Dias, Jurisprudence, 197-213. 

% Some Western jurists, like Kelson and Alf Ross, have rejected the use of values 
‘ss a reliable guide for justice. These jurists maintain that the wse of theso values 
leads to irrationality. Bodenheimer, Jurisprudence, 203 

% A detailed study of the Islamic legal system shows that some of Dworkin's ideas 
‘may fit in perfectly with the system, 
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1.3 A Model for the Study of the General 
Theory of Islamic Law or Usil al-Figh 


Tt has been stated that in the United States the emphasis has been 
more on the French meaning of theorie generale or general theory, 
Accordingly, Ronald Dworkin has used the format of a general theory 
for understanding jurisprudence. This format, it is suggested here, 
would be suitable for a comparison not only of Western jurisprudence 
with Islamic Jurisprudence, but also for identifying a format for the 
study of ugal al-figh in the modern age. 


‘In al-Kalém ‘the Qur'an 
Logie the Sunnah 
NORMATIVE-+*OUGHT™ 


‘CONCEPTUAL "1S" 

© What is Islamic law? 

© Aubry classification of 
Jaws; mature of rules 


© mabkim fh: rights 


the sources into law? Is 
it something similar to 
snoderu legislation” 


* Theory of | Takhrg 


Jogal person; corpora 
tions ete. 


‘The format, in our view, will not only facilitate the understand- 
ing of usil al-figh, but lead to its further development. Yet, there 
cannot be one model or format for such a study. The needs of Mus- 
Jims in an Islamic state are different from those living as minorities 
in non-Muslim countries or even for those living in states with w 
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Muslim population, but which have a more or less secular ideological 
orientation. We, therefore, have to adopt a flexible model that can 
be adjusted to the needs of Muslims wherever they are and whatever 
system they are living under. The model adopted here is one for an 
Islamic state, but it can be adjusted to meet the needs of those living, 
in non-Muslim states, The figure given above for law is now adapted 
to the structure of the Islamic legal system and usil al-figh. 

On the left side is the framework in which the mujtahid arranges 
or places his law after he has derived it from the sources. The mu- 
jtahid usually discovers the law for the first time. In this senso, hin 
task is akin to that of the modern legislature. His primary task ix 
to see what “is” the existing law and then to examine what “ought” 
to be the law in the light of the primary sources-the Qur'an and 
the Sunnah, The mujtahid is always converting the “ought” into the 
“js” in case of deviation, but invariably according to a prescribed 
methodology. This methodology is called ijtihdd and is necessary 
for legislation in a modern Islamic state. Ijtihdd, therefore, is a 
legislative function.” 

‘The word faqih was originally applied to mean a mujtahid, ax will 
be explained in the next chapter, but is now used for an expert who 
is not a full or independent mujtahid.”* The fagih makes use of the 
reasoning adopted by the mujtahid in the past. Through the help of 
such reasoning and past decisions rendered by the mujtahid, or rules 
laid down by him, he formulates broad general principles. As a very 


Anlasnic law, a in other legal systems, there is not one, but several theoricw 

legislation or aytthdd. These theories have been developed hy what are called 
schools of Islamic law. ‘The theories of some of the schools may appour icton- 
tical, yet they have their distinctive features. For an examination of some of 
hese theories and for the methodology of ytvhéd, traditional and as it may be 
practised in the modern world, see Imran Ahsan Nyazee, Theories of Islarnic 
Law: The Methodology of Ijtthéd (Islamabad: Interuatioual Institute of Ixlamic 
‘Thought & Islamic Research Institute, 1994). 

* A full or independent mujtahid is called a mujtahid muflag, « title usually 
reserved for the founder of the famous schools. These jurists are responsible for 
formulating theories of ytihéd, which are adopted and followed by the jurists of 
the school. As compared to the muytahid, there are many grades for the fagih, 
‘One such grade is that allocated to the aghab abtakhriy. These are jurists who 


extend the law, if needed, by reasoning from general principles. For details sec 
p. 150 below. 
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simple example, we may cite a principle formulated by al-Dabdsi af- 
ter studying the decisions of the Hanafi school and the Saf school 
and comparing them. The principle is: “The world according to our 
jurists (Hanafis) is divided into two worlds, while the world accord- 
ing to Imam al-Shafi7 is one world.” ‘The principle is based on the 
jurisdiction of the Islamic state and the protection afforded by its 
law.” ‘This principle helps the fagih to decide cases correctly in line 
with the legal reasoning of his school. Even if there is nothing else 
but this principle to guide the jurist, he will arrive at a reasonably 
correct and an analytically consistent opinion. Of course, there are 
many other techniques and standards that the fagth uses to arrive at 
4 decision, but we are focusing bere on his search for the law to see 
what is valid law in a particular case. 

‘The above figure shows that Islamic legal theory has a thoory of 
legislation, a theory of adjudication and even # theory of compliance, 
Unit al-figh deals with legislation through its theory of ijtihdd. It 
deals with adjudication through ts methodology of takhr4)..° The 
theories of compliance are covered by what are called the conditions 
of taklif, which define the limits within which the subject is obliged 
to obey the law. The theory of enforcement is included in the well 
known doctrine of siydsah shar‘iyyah, 

‘The top of the structure shows that the Islamic legal system ix 
trying to achieve or secure certain goals or values. These are known 
as the magdyid al-shart’ah. They are quite similar to the modern 


® Thus, an offence committed by & person in the dér ab-harb may not he pune 
inhable under the Hanaft law, because the Hanafis give importance to the peo 
tection afforded to a citinen by the Islamic state. This protection is lacking in 
‘enemy lands. Al-ShAfi7, on the other hand, would consider the offence punish- 
able as he does not make a distinction between the two dars for this purr 
See al-Dabst, Ta'sie al-Napar, 58. 

“The word takhrij as used here is not to be confused with the sense in which 
it has been conveyed in books by jurists like al-Zanjini called Tabhriy al- Furi’ 
“ald al: Upat. The methodology described in such books is the same as yithdd 
‘What we mean by tabhrij is the method of legal reasoning from general prin- 
ciples and this is to be derived from manuals of well known jurists, Ax an 


tions—by the same publisher may also be examined 
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interests or values that the legal system seeks to preserve and implo- 
ment.*! These interests were discussed in detail and finalised by the 
Muslim jurists a thousand years ago.* ‘These purposes are vital for 
the methodology called takhrij and equally important for ijtihdd. 

‘The format described exists already within ustil al-figh. In fact, 
the whole material has been arranged accordingly by the earlier ju- 
rists, All that is needed is to find a modern expression for it. It is 
in this context, then, that ust af-figh ix to be studied, Accordingly, 
wherever possible, the various theories pertaining to legislation, wlju- 
dication and compliance will be referred to in this book in the context 
of Islamic law. The model described above, it will be seen, can be 
adjusted with ease for Muslims who do not have courts adjudicating 
their rights according to Islamic law. This means that a theory of ad- 
judication is not needed in such a model. Yet this should not mean 
that the methodology of takhrij is not useful in this environment. 

We may now turn to the description of the contents of upiil al-figh 
in @ more traditional method. In accordance with the format above, 
however, usdl al-figh has been called “the general theory of Islamic 
law” in this book, The term “Islamic Jurisprudence” also covers the 
general principles of Islamic law and figh; these will be studied int 
separate volumes. 


1.4 The Subject-matter of Usil al-Figh 


Inlamic jurisprudence, when viewed in the meaning of ustil al-figh, 
covers three things: 


* The Formal Structure of Islamic law: The formal xtruc- 
ture of Islamic law is studied by the Muslim jurists under the 


"In fact, the natural rights recognised by the sharf‘ah are also linked to then 
purposes. 

As compared to this, the first Western theory of the purposes or ends of law 
‘was developed by Jhering in the late nineteenth century, See Bodenheimer, 
Jurisprudence, 88-90; Dias, Jurisprudence, 423-25. 

“The term formal pertains to the distinction made by Aristotle between “forsn” 
‘and “substance” as referred to above. If a carpenter is trying to make a chair, 
the picture of the chair in bis mind is called the form, while the material, like 
‘wood, he will use is the substance. In prayer, bowing and prostrating pertain 
to form, while the verses recited are the substance or content. In jurisprudence, 
the distinction between form and content is often used, 
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title “the hukm shar,” This study of the conceptual struc- 
ture of Islamic law attempts to answer the following questionx: 
What is Islamic law? What ix the nature of rules in this legal 
system? How many kinds of rules are there and how do they 
unite with each other to give rise to the Islamic legal system? 
What is legal capacity and how does it interact with the op- 
eration of the rules? What kind of rights underlie the various 
kinds of rules? How are these rights secured through the legal 
framework and machinery of Islamic law? This area ix shown 
on the left side of the figure above. This will be studied in part 
1 of the book. 


* The Sources of Islamic law and the Methodology of the 
Mujtahid: The mujtahid is an independent jurist who is qual- 
ified to derive the law directly from the sources of Islamic law, 
like the Qur’én and the Sunnah. Under this heading the follow- 
ing questions are raised and answered: What are the source 
of Islamic law? How does tho mujtahid interpret the toxtual 
sources? How does he employ the rational sources? What kind 
‘of methodology ix employed by the mujtahid? The mujtahid, 
ay stated earlier, performs the legislative function within the 
Inlamic legal system. Parts 2 and 3 are devoted to these topics. 
‘This area deals with the theory of legislation described in the 
figure above. While this part deals with the methodology of the 
mujtahid, it will not be possible for us to study the theory of 
Inlamic justice on which modern legislation must be based and 
which is linked to human rights under Islam, The topic requires 
comprehensive treatment in an independent study."* 


‘The Methodology of the Fagih and the Sources em- 
ployed by him: The fagih is not an independent jurist, as 
he is dependent upon the work of the mujtahid. This ara of 
Islamic jurisprudence is seldom discussed in books on the sub 
ject. A study of ugiil al-figh cannot be complete without a study 
of the methodology of the fagih. It is for this reason that it has 


2tn our view, this topic is very important for each Muslim countzy. Not only 
‘does it eutail the development of a theory of justice, but also a theory of rights. 
‘The theory of legislation in Islam cannot be complete without an exposition of 
‘these topics. 
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been included in this book, Under this heading, we try to under- 
stand the meaning of the term “sources” for the fagih as distin- 
gnished from the sources for the mujtahid. In addition to this, 
we try to answer the following questions: How does the fagih 
settle legal issues? How does he extend the law for new cases? 
How far is the fagih dependent upon the mujtahid? What, ac- 
cording to the fagih, is the art of distinguishing cases, that ix, 
al-furig? In short, the fagih performs the judiciill function in 
Islamic law, The modern judge and lawyer must both master 
the methodology of the fagih and acquire the ability to extend 
the law through reasoning from Islamic legal principles, It may 
be mentioned here that the works of jurists like al-Dabisi («. 
430 A.H./1039 C.E.), al-Sarakhst (d. 483 A.H./1090 C.E.) and 
others are outstanding models, Part 4 of this book deals with 
the methodology of the fagih. 


1.5 The Scope of This Book 


‘This book seeks to provide a broad introduction to Islamic legal tho- 
ory. It also seeks to impart some basic skills that can be developed 
hy the reader throngh further study. Being an introduction to In- 
lamic Jurisprudence, the book also attempts to present an outline of 
the Islamic legal system as it existed in the past and as it ix being 
developed today. 

‘This book has also been written for two other reasons. First, there 
is a need for a comprehensive treatment of the subject. Secondly, in 
an attempt to oversimplify the subject, certain works contain state- 
ments that are creating conceptual problems for readers. 

‘The book that is currently being used in law courses, at least 
in Pakistan, is by Sir Abdur Rahim. This is a good book that was 
written in 1905. There has, however, been extensive research in Iy- 
lamic law and jurisprudence in this century, and this book is no 
longer considered sufficient. The weed of the student has increased 
further with the new three year law programme in Pakistan. The 
old course on Islamic jurisprudence has been split into two courses, 
which means that the part that dealt with Islamic jurisprudence has 
increased. A book that deals comprehensively with the subject is, 
therefore, needed. In addition to this, and perhaps more important, 
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is the increase in readers all over the world who require material on 
gil al-figh in English, 

‘The second reason for writing this book may be explained through 
cxamples. One example is that some writers, following ‘Ali Hasab 
Allah, have stated in their books written either in English or in 
‘Urdu that ijtihdd is a source of Islamic law. They make this statement 
while talking about the methodology of the mujtahid. Does this mean 
that after a jurist has undertaken jtihad, his own ijtihdd becomes 
a source of law for hin? Nothing could be farther from the truth. 
Again, the statement may imply that ijtihdd is something outside 
or independent of the sources of Islamic law, the Que'in and the 
Sunnah, aa if the muytahid is exercising bis independent “discretion” 
or “judgement” through his ijtihdd and adding something to what ix 
contained in the sources. If this is the implication, then, the statement 
ix not only incorrect it is downright ludicrous. There is no ytihdd 
outside the Qur'an and the Sunnah. The truth is that ijtihad, or the 
output of itihdd to be exact, is a source of law for the fagih, and nat 
for the mujtahid, The reason is that the fagih is dependent on the 
snujtahid. 

In addition to this, some writers may condemn taglid (that is, 
following the opinion of another jurist). This condemnation comes 
withont making a distinction between the functions of the mujtahid 
and the fagih, and also without understanding the true meaning of 
taglid, Taglid is probibited in general, but an exemption hax been 
made by the shari'ah in certain cases, and these cases include that 
of the fagth and the layman. 

Examples of such misconceptions can be multiplied with case. In 
other words, some books have completely ignored the methodology 
of the fagih. While both types of methodology are important, an 
nnderstanding of the methodology of the fagih is considered more 
important for the present age. ‘The reason is that it is expected to be 
cmployod by the judges of the superior courts in an Islamic state and, 
therefore, by the lawyers who help the courts, Even in non-Muslim 
countries with Muslim minorities, the methodology of takhriy will 
prove more useful for dealing with local problems. 


5 See generally “Als Hasab Allah, Uyil al-Tashri" al-Islam (Cairo: Dis al-Muviri, 
1971), 
% See p. 329 in this book for details. 
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After the introductory chapters, the book has been divided into 
four parts. The first part deals with the concept and structure of 
Islamic law. The second part describes the sources of law, while the 
third part shows how they are used by the mujtahid. The fourth part 
deals with the sources and methodology of the fagih, who is a jurist 
in his own right, but is not a full mujtahid. 

‘An attempt hax been made to use examples that are general and 
apply to all Muslim countries or communities. Yet, in many places 
Pakistan specific examples have been used. This is natural for thix 
writer, however, the examples are such that the reader can easily 
adapt them to his own country or situation as most of the basic 
issues are common. 

1 would like to acknowledge here that whatever little knowledge 
T have acquired of uptil al-figh anil figh is primarily because of my 
two teachers: Dr. Husayn Hamid Hassin and Dr. Hasan ‘Abd ale 
Latif al-Shafitie. I have spent countless hours with them not only 
ax a student in their classes, about two decades ago, but also ax 
an evening student when I used to impose myself on their generous 
hospitality. An carlice work that has been published (Islamic Law of 
Business Organization) has as much to do with Dr. Shafi‘ie's brilliant 
guidance as with Mrs. Shafitie’s delightful cooking. I have also been 
taught by the late Dr. Ahmad Hasan and by Dr, ‘Abd al-Hadi Siraj. 
‘Their guidance, especially during detailed discussions with them on 
difficult questions, has been very beneficial for me. I have not been 
taught, formally, by Dr. Zafar Ishaq Ansari, but I have learned much 
from him through my association with him during the last many 
years. He has also edited most of the books that I have written ard hin 
help, in his kind and gentle ways, has immense value for me. Finally, 
my adventure into the fascinating world of ustil al-figh and figh would 
not have been possible without my wife's help and understanding. I 
dedieate this book to her. 


Chapter 2 


The Meaning of Usual 
al-Figh and Basic Terms 


Islainic law is religious law based on the texts of the Qur'an and the 
Sunnah. The discipline that tells us how this law is derived from these 
texts, and how it is classified, understood and applied, is called usal 
ab-figh. A study of Islamic law, therefore, begins with the definition 
of up al-figh. The term is broken up into its two components: wyril 
and figh. These two components are defined separately and then com- 
bined. This separation of the components and relinking establixhex 
the separate meanings of the two terms and their relationship, It thax 
becomes a wieful device for elaborating the meaning of this discipline. 

Defining these terms, however, is not intended to tell ux what 
‘we moan by Islamic law, even if that knowledge is acquired ax a by- 
product. The definitions of these two terms help us identify the role 
and function of the specialists within the Islamic legal system. ‘The 
terms also elaborate the relationship that exists between the fully 
empowered jurist and the person who is a pure layman. In other 
words, the definitions indicate the levels at which different experts 
operate within the Islamic legal system, 

‘The definitions of the two components also inform us about the 
nature of the rules of Islamic law, and the nature of the sources 
from which the laws are derived. Understanding these definitions is, 


‘The meaning of Islarnic law is understood through an examinalon of the fukn 
ahar't See p. 45 below. 
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therefore, very important. The reader who does not comprehend their 
exact implications is likely to miss much during the rest of the study. 

According to the method of study preferred by the jurists, 0 
reader embarking upon the study of Islamic law must first understand 
the meaning of essential terms like figh, shari‘ah, ijtihdd, mujtahid, 
Jagih, taglid, and mugallid. These terms have to be understood in the 
precise meanings that the jurists assigned them, that is, their legal or 
technical meanings. An understanding of Islamic law will otherwine 
be considerably hampered, What, for example, is the meaning of figh 
ay distinguished from the meaning of shari‘ah? If the reader cannot 
define these two terms with precision or identify a difference between 
them, then he needs to read this chapter. By the end of this chapter, 
he will hopefully be able to define each of the terms listed above and 
a few more that will come up during the discussion, This chaptor ix, 
therefore, of crucial importance for those who do not already have 1 
knowledge of Islamic law. 

Usal al-figh then is composed of two terms: figh and ugtil. Once 
these constituent parts are defined, the jurists combine the two parts 
to arrive at the final definition.* Tho jurists define the term figh first, 


2.1 The Literal Meaning of Figh 


The term figh is used in the literal sense to mean “understanding” 
and “discernment.” In this sense the words figh and fakm are xynony- 
mous, It implies an understanding of Islam in a general way. It nay 
also mean what a prudent person is likely to conclude from obvious 
evidences. The word has been used in the Qur’én, in this sense, on 
several occasions: 


Tr SIRT (HS 


* The mode of definition used by the fugaha" (plural of fagi: jurist) is what 

‘we call genus-species definition, a method that originated with Plato and Aris 
totle, There is an elementary distinction in philosophy between the definition 
of a word and that of an entity. Definitions of words are called nominal def- 
nitions, while those of entities, that is, concepts and objects, are called real 
definitions. Such definitions are not considered very effective in modern times, 
but to understand what the fugahd" said we must use the method they wanted 
us to This method, which is one of the most common in Islamic law, consists in 
the selection of a word called defintendum. This word is first set into its genus 
(class) and then distinguished from the other members of the class, 
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What hath come to these people that they fail to under- 
stand a simple statement, (Qur'én 4 = 78]; 


‘They have hearts wherewith they understand not. (Qur'in 
7179) 


‘The same meaning is reflected in the words of the Prophet: 
wel pee Lat ws Tl ae oe 


He for whom Allah wills His blessings is granted the understanding, 
of din, 


2.2 Earlier General Meaning of Figh 


‘The term ‘ihn (knowledge) also has the same literal meaning as figh, 
During the time of the Prophet there appears to be no difference in 
the two terms. Later, as sophistication crept in, the term ‘im came to 
be applied in a narrow sense to mean knowledge that comes through 
reports, that is, traditions: ahadith and dthar.* 

‘The term figh, on the other hand, came to be used exclusively for a 
knowledge of the law. Thus, the concepts ‘ilm and figh were separated 
when specialisation in law and traditions came into existence toward 
the end of the first century of the Hijrah.* During this period the 
word figh also included the meaning of the term kalam within it, 
‘Thexe two terms were not separated till the time of al-Ma’min (d. 
218 A.H,). Figh till such time embraced both theological problems 
and legal issues.° It is for this reason that Ab Hanifah (d. 150 A.H.) 
defined figh as: 

We beg WL pill Bae 


+ Ahadith ws the plural of hadith The term hadith is ased for reports from the 
Prophet, while athar is a report about « precedent laid down by a Companion, 
‘The detailed meanings will be provided later in this book. 

“See, e.g, Ahmad Hasan, The Early Development of Istamac Jurisprudence (Is- 
lamabad, 1970) 4. “It is to be noted that ‘vm from the very beginning carrie! 
he sense of knowledge that came through az authority—it may be God or the 
Prophet." Ibid. 5. 

“hid, 3. 
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A person’s knowledge of his rights and duties. 


‘The definition is very wide and includes elements that are part of 
the subject of kaldm, like the tenets of faith (‘aga’id). 

‘This clefinition was formulated to mean al-figh al-akbar or figh is 
its wider sense. When the subject of kaldm wax introduced by the 
Mu'tacilah during the time of al-Ma'miin, the veri figh came to be 
restricted to the corpus of Islamic law alone, Figh in this restricted 
meaning ix sometimes called al-figh al-asghar in order to distinguish 
it from the wider definition given by Imi Abd Hanifab, It is in this 
restricted sense that we use the term figh today, as will be obvious 
from the definition given below. 


2.3. Later Shafitite Definition of Figh 


‘The term figh was defined later by the ShA8 jurists in a very warrow 
toch xense, The definition is attributed by some to al-Shifi't 
himself? The Shifi'is define figh in its technical sense as follows: 


Paheitt Gyo La Saal Se sil (Rey fol 


It is the knowledge of the shart ahkdmn (legal rules), pertains 
ing to conduct, that have been derived from their apecific evi- 
dence.” 


‘This definition carries within it a number of meanings aud cou- 
copa. It neods to be analysed at some length for a proper under 
standing. 


 Sce Sade al-Sharah (4. TAT AH/1MG CE), ob-Towdih fi Halt Jawannd ale 
Tungth (Karachi, 1979), 22. He adds the word ‘amalan (for conduct) to thi 
definition to make it conform to the narrower meaning. 

* Soe Wabbah al-Zahayll, Uy al-Pigh al-Isldmf, vol. 1 (Tebran: Dar Ths, 1997), 
0. 

“Badr al-Din al-Zarkashi, ol-Babr al-Mubit f€ UpGt al-Figh, vol. 1 (Kuwait: Dike 
al-Safwah, 1992), 21; Nasir al-Din al-Daydiwi, Minhdy al-Wupil ila “Ibn als 
Upil (Cairo: Matba’at Kurdistan al-Thiniyyah, aid.), 3, See Sadr al-Sharl'ah, 
l-Tawdih, vol. 1, 26 for a somewhat altered form of the definition. He docs not, 
use the word al-muktasabah, but reproduces the rest of the definition. Thiel, 

"The term adillah tafyitiyyah has been intentionally translated here to menn 
specific evidences rather than the usual translation—“detailed proofs,”—which 
is likely to confuse the reader. It is the specific evidences that are referred te 
ih SRO en eee ae sulla 
‘orm 
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2.4 Analysis of the Definition of Figh 


Each word used in the definition affects the required meaning and 
sharpens our understanding of the term defined —by excluding eate~ 
Kories from the specified genus. '° 

It is knowledge. The first segment “figh is knowledge” identifies the 
genus (jins) we are dealing with. The use of the term af-‘ilm (kuowl- 
odge) brings into our vision the entire field of knowledge, whatever 
its source or origin. If the definition were restricted to this sogment 
alone, figh would mean all and any kind of knowledge. In this nenwe 
the meaning would conform with its literal application. 
Knowledge of ahkam. The wide meaning of knowledge is qualified 
‘or restricted by the use of the word ahkdm (rules), which excludes 
from the definition of figh all kinds of knowledge that do not pertain 
to ahkim or rules, 

Knowledge of the shar‘? ahkdm. This meaning is narrowed down 
further by the term shart and the domain of figh is confined to 
the knowledge of the shart ahkdm alone, that is, legal rules. Her 
we must distinguish between the shar'Y ahkdm and the ghayr shar‘ 
ahkdm, that is between legal rules and rules that do not pertain to 
the law.!! ‘The ghayr shar'f ahkdm are of throe types: 


1, Those that are rational, like 2+2=4, or the rule that the xu 
is greater than its parts; 


2. Those that are perceived by the senses, like fire burns or wood 
floats on water; and 


3. Those that are discovered through experience, like aspirin cures 
headache, 


‘These rules, and their like, are not shar‘t ahkém. In other words, 
they are the ghayr shar‘t ahkém (non-legal rules) that do not forsn 
part of the shari'ah. As compared to this, the shar'y ahkdm are of 
two types: 


© For an analysis of the definition see Sadr al-Sbar'ah, al-Tawdih, vot. 1, 26-28) 
‘00 also Al-Zarkashi, al-Babr al-Muhit fi Upil ol-Figh, vol. 1, 21-23. 

"The term ghayr shar‘é does not necessarily mean illegal, as it might sornetime 
imuply iu Urdu, but those rules which do not fall within the ambit of figh or 
shari'ah, 
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1. The ahkam relating to belief (i'tigad), like the existence of 
Allah, His oneness, the truth of the mission of the Prophet 
(peace be on hit), belief in the Day of Judgement, and so on; 


2. The ahkam relating to acts (a'mal). These are divisible further 
into three types: 


© those that pertain to physical acts, like the acts of prayer 
(salah), or those constituting wilful homicide (gatl ‘amd); 

‘© those that take place within the galb, like intention, love, 
hate, or jealousy; and 

© those that pertain to specch, like recitation during prayers, 
or offer and acceptance in a contract. 


Ahkam ‘amaliyyah. The word used next in our definition ix al- 
‘amatiyyah, Tt qualifies the meaning of ahkdm and restricts it to 
those that pertain to acts (physical, of the galb, or speech), The ust 
of this word excludes, from the meaning of figh, the knowledge of the 
ahkim with respect to belief, This excluded knowledge is confined to 
the discipline known as ‘ilm al-kalim.2? 

Figh, then, is knowledge of the shar‘ abkim thot pertain to con- 

duct. This includes physical acts, acts of the galb, and acts arising 
out of the spoken word, that is, the three types of ‘amal mentioned 
above, This qualification also distinguishes the technical meaning. 
of figh from the meaning of al-figh al-akbar defined by Iman Abit 
Hanifah, and mentioned above. 
Abkam muktasabah—derived rules. The definition is further 
qualified by the use of the word al-muktasabeh, which means de- 
rived or acquired. The employment of this word excludes from the 
definition of figh the following types of knowledge about the shar't 
ahkam: 


1. Knowledge of these ahkarn that rests with Allah Almighty; 
2. Knowledge of the ahkam granted to the Prophet;!* 


" Al-Zarkashi, al-Bakr al-Mubit fF Upil al-Figh, vol. 1, 22 

"The jurists discuss a situation where the Prophet say be considered tw havo 
exercised ytihad This, in their view, may affect the binding force of such a 
ruling, It does not appear to be a very useful distinction, as it would be difficult 
to separate it from the Sunnah 
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3. Knowledge of the ahkam granted to Jibril (Gabriel). 


‘These three types of knowledge are not acquired or derived (their 
source is different) and, therefore, are not included in the definition 
of figh. On the other hand, there are two types of knowledge that are 
acquired: the knowledge of the jurist (fagth) and the knowledge of 
the layman (mugallid). 

Acquired from the adillah tafsiliyyah. At this stage the defi- 
nition is qualified further with the phrase adillah tafsiliyah or xpe- 
cifie evidences. The specific evidences are primarily individual texts, 
whether of the Qur'an or of the Sunnah. As stated above, the dofini- 
tion so far, includes two kinds of derived or acquired knowledge: the 
acquired knowledge of the fagih and the acquired knowledge of the 
muyallid (layman). The use of the term adillah tafgiliyah excludes, 
from the definition of figh, the knowledge of the layman or mugallid. 
‘The reason is that the layman does not acquire his knowledge of figh 
directly from specific evidences in the Qur'in and the Sunnah, ax 
does the fagih; the mugallid acquires his knowledge of figh from the 
Jagil, just as in the law, the layman gets his knowledge of the law 
from the legal expert. 

What about reasoning from general evidences? This definition 
insists that law or Jigh be derived from specific evidences. Docs this 
imeaning exclude general principles? A general principle is a general 
evidence and includes within it a number of specific evidences. Thix 
problem is explained below (see page 26). Here it is pertinent to note 
that this definition has heen provided by the Shafi jurists and is in 
line with their somewhat strict methodology.'* 

Conclusion: ‘The definition of figh explained above began by first 
encompassing all knowledge within it, and then systematically ex- 
cluded those types of knowledge that do not form part of figh, to 
give us a precise definition of figh. The final form of the definition 
declares figh to be the knowledge of the rules of conduct that have 
been derived by the jurist from specific evidences found in the Que’in 
and the Sunnah as well as other specific evidences in ijma" and qiyas, 


4 For the details of this methodology and its comparison with other types, ww tho 
author's Theories of /alamic Law mentioned earlier, chapter on “Strict Theories 
of Interpretation”. 
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Inother words, figh is a knowledge or understanding of Islamic 
law; it is not the law itself. 


2.5 Distinctions Based on the Definition 


‘The definition leads to the following distinctions: 


2.5.1 Distinction between shari‘ah and figh 


‘There is a difference between the meaning of the terms shari’ah and 
figh. Yet, these two terms are often used interchangeably. The defini- 
tion, however, indicates that the term shari‘eh has a wider meaning 
than figh, The term shari’ah includes both law and the tenets of faith, 
that is, the ‘agd'id. The real distinction between shari‘ah and figh, 
however, is that sharf'ah is the law itself, while figh is a knowlodge 
of that law—its jurisprudence. 


2.5.2 Distinction between mujtahid and fagih 


In later times a distinction was drawn between the terms mujtahid 
and fagih." In the definition both terms are applied to mean the 
jurist who derives the ahkém directly from specific evidences."* The 
term fagih came to be applied later to the jurist who derived his 
knowledge from the manuals of figh.!? These manuals contained the 
opinions of the mujtahids. The laws derived by the mujtahid become 
a source of law for the fagih. Although the fagih is a qualified jurist, 
he is still classified as & mugallid. He follows some mujtahid, who hax 
derived the law directly from the specific evidences. 

In reality, the term fagih cannot be applied to a single type of 
specialist. There are various grades of the jurists according Lo their 
skills and levels of ability. This may be compared with the legal 


"" For the meaning of fagd see Sadr al-Shasi'ah, al-Towddh, vol. 1, 34 

'° This again is a statement that conforms with the Shifi'ite methodology. Tl: 
muylahid according to the Hanafis and Malikis use general principles to derive 
laws. General principles are not specific evidences or adillah tafyiliyyuh. 

‘Hore again the meaning suits Shafi'ite methodology and not that of others. Al- 
Karkhf, alDabast, al-Jassis, al-Sarakhst as well as others have all used general 
principles to derive the law. They require the fagth to focus on general principle 
rather than the manuals alone. 
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profession as it exists today. Some lawyers practice in the lower courts 
dealing mostly with questions of fact, while others appear before 
higher courts where the questions fheing the court are usually those: 
of law. These gradex have been explained in part 4 of this book. 
‘Today, judges, lawyers and law teachers should be classified as fagihs. 


2.5.3 Distinction between ijtihdd and taglid 


Ijtihad and taglid are somewhat complex concepts. It would, there 
fore, not be possible for ws tu go into details at the preliminary stage 
of our study, yet we may indicate the basic distinction. ftihad ix 
the name for the activity of the muytahid that makes use of all the 
sources to derive the law. This activity is indicated in the definition 
above. The output of the mujtahid is the substantive ax well ax pro- 
codnral law, « knowledge of which is called figh. In addition to thix, 
the absolute mujtahid lays down the principles of interpretation ax 
well as the general principles of the substantive and procedural law. 

Taglid, on the other hand, is the activity of the layman (which 
term jucludex the modern day fagih as explained above). Taglid in 
the legal xense means following the opinion of another. When a legal 
justification ix fount, taglid is permitted. Permitted tagltd is similar 
in its logic to following the opinion of a doctor prescribing medicine, 
a lawyer pointing out the law, or the opinion of any other specialist, 
‘or even the following of precedents. Taglid as a judicial method ix 
permitted in Islamic law, 

‘The topics of itihdd and taglid are dealt with in detail in parts 
Yand 4 of this book. Here, the purpose is to show their relationship: 
with the concept of figh in Islamic law. 


2.5.4 Distinction between a mugallid and a fagth 


As stated above, the term fagih came to be applied to a person who 
was not able to undertake independent ytthdd, because he lacked the 
requisite qualifications or skills. Technically, then, he was a mugallid, 
that is, the person who was following the opinion of the mujtahid. 
As compared to him, the ordinary person who does not have any 
knowledge of figh also follows the opinion of the mujtahid in the 
daily performance of his duties or in other matters of the law. ‘This 
person too is a mugallid. What, then, is the difference betwoon an 
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ordinary mugallid and a mugallid who is a fagih? The difference lies 
in inderstanding the texts in which the opinions of the mujtahids are 
recorded. [fan ordinary person reads these books he will find himself 
facing a number of opinions on a single issue and he will not be able 
to determine what the law is on the issue. He will have to go to the 
fagih, who will be able to state which opinion is upheld by tho school 
fat a certain time or which one ix preferred. Thus, the position of an 
ordinary mugallid is the saze 4s that of a client with respect to his 
lawyer 

‘The fagih, besides having a knowledge of Islamic law, is sometimes 
able to extend the law through reasoning from principles, on the 
basis of « methodology called takhrij. A fagih, who has the ability 
to perforin takhrij, may be compared with a judge of the superior 
court dealing with questions of law; he lays down the law, but ix not 
legislating (according to the accepted theory) 


2.6 A Wider Definition of Figh 


A number of objections can be raised against the definition of figh 
mentioned above. Before some objections are noted it would he par 
tineut to analyze the meaning of the term dalil tafsili. 


2.6.1 What in reality is the dalil tafgili? 


‘The term dalid tafyilt has been translated as a specific evidenco, It 
is sometimes translated as “detailed proof.” It has been assumed in 
what has preceded that dalif tafsilt or specific evidence is an indi- 
vidual verse of the Qur'an or an individual sunnah. As compared to 
this a dali kulli is a general evidence; it contains within it a number 
of specific evidences. Accordingly, each of the four sources of law ix 
considered a dalil kulli, also called dalit iymali. This is not the only 
meaning in which the term dalil kullf is used. A general principle is 
also referred to as a dalil kulli. Thus, the principle al-amr li al-wujah 
(the command gives rise to an obligation) is a general evidence as it 
covers all the individual commands that are deemed to be specific 
* This is a rule of interpretation and not that of figh. 


wish to make the discussion too technical, especially when the rruider 
hus not reached the discussion about the different rules of interpretation, Fur 
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Tt may happen that a verse of the Qur'an or an individual xunnah 
is in itself a general principle or evidence. Many examples may be 
quoted, the most outstanding being the verse dealing with the pro- 
hibition of riba as well as the tradition al-kharay bi al-daman, The 
principle al-khardy bi al-damdn or “entitlement to profit (or earning) 
ix based on a corresponding liability for bearing loss” is the so 
of uumerous rules in many areas of Islamic law. In this sense it ix a 
true dalil kulli, The definition of figh analysed above would, however, 
trent it as a dalil tafyilf, because it is found in a tradition. If this prine 
ciple under which many rules are classified is treated as a dalil tafsils, 
the definition of figh provided by the (later) Shafi‘l school would no: 
longer be very helpful. 

In addition to this, a number of individual cases that have been 
derived from the Qur'n and the Sunnah may imply the exixtence 
‘of a general principle. For example, the principle al-ajr wa al-damdn 
14 yajtami*én (wages and compensation cannot be combined). This 
principle governs a number of cases relating to damages. It hax heen 
derived from a large number of settled cases and is supported by 
texts from the Sunnah. In this meaning, the principle too i a dalil 
kulli and has a link extending back to the texts, 

If all these meanings are to be included in the term dalil tafsilt, 
then, it covers the following meanings: 


1, an individual text from which a single rule is derived; 


2, n general principle that is stated explicitly in the texts aul 
that is a source for a number of other sub-principles aud finally 
individual rules; and 


thone who would like to analyse the matter in greater depth a few questions may 
be raised. The amr in considered to be a category of the Bhéxp (specitic word) 
Docs this mean that every dali tafrlt has to be in the category of the Mins, 
‘whither it gives rise to a demand or to a choice? If this is not the case, then, 
will the meaning of dali! tafstt apply to all texts whether or not they coutain 
the amr? While considering such questions it is Important to remember that 
meanings of amr and nahy would cover all cases of the hukm taki and the 
uke wade 
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3. a general principle that is implied by a number of texts or 
individual cases. 


‘The meaning of the term dalil tafsili covering all these meanings in 
difficult to accept as it would make the definition highly confusing. 
‘There are other difficulties too and these are linked to the resulting 
methodology, Some of these reasons are discussed in the following 
paragraphs, especially the section dealing with the qaud‘id fightyyah, 
It would be helpful, however, to understand the legal structure of the 
evidences after the preceding discussion. 


2.6.2 The legal structure of the evidences (adillah) 


‘The structure of the legal norms has been discussed by abGhazili 
and reproduced by us elsewhere.*” We propose to explain thin in 
simple terms here. ‘The evidences are structured in a hierarchy. It ix 
something similar to the hierarchical structure of norms in a legal 
xystem elaborated by Hans Kelsen for his pure theory of law. 

‘At the top is the dali! kulli or alil ijmall. In the figure above, it 
has been shown as the Qur'an, howover, the same would apply to the 
‘Sunnah. Primarily, the reader will come across two types of texts. The 
firnt typo may be a text directly giving rise to a rule. By rule wo mean 
sumething that attaches specific consequences to a specific xet of 
facts. For example, the text pertaining to theft says that the hands of 
the thieves, both male and female, are to be cut. As compared to this, 
the other type of text may not directly attach such consequences, but 
point in a certain direction, Thus, the verse of the Qur'An telling ux 
in a general way that “all sales are permitted except those bearing 
riba” is laying down a broad general principle, This text docs not 
spell out the individual transactions, but applies to all in a general 
way. Such a general principle may give rise to specific rules and also 
to other general principles controlled by it. The principle quoted 
above about the legality of earning being based on risk (al-khardj hi 


"The reader should not assume that we are talking about legal maxinix hero, 
soine of which are nothing more than presumptions of law. Presumptions of law 
aure arbitrary inferences which the law expressly directs a judge to draw from 
particular facts. A general principle, on the other hand, gives rise to a nuinbir 
‘of logal rules and points in a direction that the law should take 

™ See Iinran Ahsan Nyavee, Theorses of Islamic Law, 203-208, 
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al-damdn) has settled many specific cases (laid down rules) and hay 
also given rise to the principle that “wages and compensation cannot 
be combined” as well as several others like it. Such principles, it is 
important to note, have not been stated explicitly in the texts, but 
have been derived by the jurists either from general principles or» 
number of specific evidences taken together. These principles may, 
therefore, be called second-level principles. Needless to say that cach 
specific evidence and specific rule derives authority from the general 
evidence above it as we move along the hierarchy. 


‘The Qur'an 
(he Pome nc of Lew) 


‘The question that we wish to raise at this stage is: which typo 
of evidence do we classify as the dafil tafsilf in order to satixfy our 
definition of figh? 

‘There are further questions of methodology here too. For exam- 
ple, in the case of a clash between a general principle and a specific 
evidence, which one is to be preferred? or how are they to be recon- 
ciled? or if the specific evidence is from the Sunnah and the general 
evidence is from the Qur’an, how is the reconciliation to take place’ 
‘The answers to these questions are so fundamental that they give 
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rise to different theories, or schools of interpretation, of Islamic law. 
‘We will have little more to say about this within this chapter, 


2.6.3. A few observations on the narrow definition 


"The definition of figh provided by the Shafi‘ school focuses on the 
meaning of dalil tafsili by including both the specific evidences aux 


woll as the general princip 
‘This snits the literalist methodology. 


it is mentioned explicitly in the text 
uch an approach cannot grant 


the status of the dalil tafsili to tho second-level principles dincusseal 
above. Keeping this in view, the follow observations are to be noted. 


1 


= 


‘The definition is too narrow and confines the activity of the 
jurist to a very strict method of interpretation, The definitic 
is built around the SbAB' methodology of interpretation au 
does not conform completely with the methodology of the ather 
schools, This may be observed from the remaining points. 


. The narrow definition focuses on the specific evidences (adil- 


Jah tafsiliyah) and, therefore, prevents the use of the mayapid 
al-sharf‘ah, which are general evidences, but second-level prin- 
ciples, If the above definition is used to determine the moaning 
of figh, the principle of maslahah (reasoning through general 
evidences or the purposes of law) cannot be used to derive the 
ahkam. 


‘The definition prevents the use of broad general principles, 
which are not detailed evidences, unless they have been spocif- 
ically mentioned in the texts. It is well known that Hanafi, 
and even the Maliki methodology, is based on the use of gen- 
eral principles. The definition, therefore, excludes the use of 
the qawa'd fighiyyah, unless these principles are explicitly men- 
tioned in the texts of the Qur'an and the Sunnah. 


|. The Shafi definition also excludes the use of the principle of 


istihsdn, which in many cases is based on the preference of 
wider form of analogy, using general principles, over strict anal- 
ogy called giyds. This will be obvious when we study istihsdn. 
‘The Hanafis and Malikis both employ istihsdn. 
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Despite these problems, we find some of the later Hanafi ju- 
rists anc most Malikis, probably under pressure from the Shifi‘is, 
adopting this definition in their books. Sadr al-Shari'ah, for exam- 
ple, quotes this definition among others, and after subjecting it to 
analysis restates the meaning of figh as: “The knowledge of the shart 
ahkim —laid down by revelation and settled by ijmd'—as derived 
from their evidences, along with the requisite skill of deriving them 
from such evidences."*! This definition, however, is intended to take 
into account a number of objections that its author has raised againwt 
tho Shafi'ite definition. For example, the words “skill of deriving 
them” are intended to excludethe knowledge of the ordinary subject 
who does have knowledge of the ahkam due to necessity, like prayers, 
fasting, and so on. 

‘The earlier Hanafi jurists, who were not employing comparative 
methods of the later jurists, do not define figh in the way the lator 
Shafi'ls have defined it. Al-Sarakhsl, for example, quotes Ibn ‘Abbax 
(R), who equates figh with hikmah, to define figh aa follows: “Wix- 
dom (hikmah) is the knowledge of the ahkdm with the haldl distin: 
guished from the hardm."?2 A similar meaning is given in the books 
of other Hanafi jurists as well Al-Ghazall, who advocates the ive of 
maylahah, does not accept the Shifi'l definition stated here althongh 
he belonged to the Shafi'l school 2* 

It is to be noted that in the modern age, with many writers 
promoting the principle of maslahah as well as the use of geueril 
principles, the narrow or strict definition of figh provided hy tho 
Shafi'l jurists is not vory useful. A broad and general definition of figh 
tay be employed and is formulated as follows, by way of example: 


Figh is the knowledge of the shart ahkam derived directly 
from the specific evidences in the texts or extended through 
reasoning from general propositions of the sharf‘ah in the light 
of its magdyid. 


By “general propositions” here we mean all those general principles 
that are laid down or supported by the shari'ah whether directly 


* Sadr al-Shariak, al-Tawdih, vol. 1, 36. 

* AL-Sarakhst, al-Mubsdt, vol. 1 (Beirut: Dir al-Ma’rifab, 1989), 2. 

See, e.g, al-Kasdnl, Bad's’ al-Sand'v', vol. 1, 2. 

4 See al-Ghasali, al-Mustasa min “Im al-Ugal, vol. 1, 3-4. Ser also the excerpt, 
from the pages cited, at the end of this chapter 
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or indirectly. In fact, the definitions of figh preferred by two fiunous 
Shafi't jurists, al-Ghazali and al-Raai are much wider, and we would 
prefer those to the one we have given. Al-Ghazaii states the delinition 
of figh as follows: 


Bee uel JL SW! Sell RAL fall oe 


‘An expression for the knowledge of legal rules establishes! 
specifically for human conduct.” 


‘This, indeed, is a very general and wide definition. Imam al-Raxi 
gives a more precise definition. He states it as follows: 


vee shed fo Jacl Catt ie it ev fo 

hae wall bet 
‘The knowledge of the legal rules, pertaining to conduct with 
reference to their sources, when this knowledge is not obtained 
by way of necessity (in religion).”* 


It is to be noted that some scholars may understand even thix 
definition in terms of the sp* evidences,” but that meaning ix 
not to be found here as will be seen in the definition of uyul al-figh 
stated below, The words “not obtained by way of necessity” moan 
tut every subject is supposed to have knowledge of some alkdsn 
by necessity, because without such knowledge he will not be able to 
perform certain obligatory acts, or abstain from those prohibited. 
The knowledge of a follower is not figh as it has not been derived 
from the sources; it is necessary for him to possess this knowledge 
and he gets it from the jurist. 


2.7 The Impact of a Wider Definition of Figh 


What difference, one may ask, will a narrow or wider definition of 
figh make? The response is that the wider definition of figh takes into 
account the methodology of ijtihad followed by the Hanafi and the 
Maliki schools as well. This enables reasoning from general principles 


** Ibid., 9, 
™ Al-Raai, al-Mahgil fi "Tim Usiil al-Figh, vol. 1, 78. 


* See, eg., ibid., £m, 7 at 79, where Taha Jabir al-'Alwani interprets it in the 
meaning of just 
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and the use of principles like istihedn and maslahah mursalah. ‘The 
narrow definition accommodates the Shafi and Hanbali methodolo- 
sie alone, 


2.8 The Meaning of Asl 


‘The literal meaning of the term ast is “something from which another 
thing originates.” Thus, the origin of a thing is its asl. That ix the 
reason for translating the word asl as “root,” The term asl also 
means “something upon which another thing is constructed,"®* and 
here it gives the meaning of “foundation.” In certain cases, the terms 
asl is used in the sense of the Arabic word "masdar,”*? which moans 
“source.” All these are the literal applications of the word asl. For 
purposes of Islamic law we are interested in the technical use of the 
term, 

‘There are several technical applications of the word asl. Some 
of these are listed below. It is the fourth meaning that is needed to 
complete the definition of ugtil al-figh. 


1. The word ag! ix used to mean dalil. The word dalit is applied 
to mean a guide leading a caravan, or scout finding the trail. 
In this sense, a directory, like telephone directory, is called x 
dalil, because it leads us to a number or an address. In Islamic 
Jaw, in this context, the word dalit is used in two wayx: dalil 
tafgili and dalit kullf also called dalit ijmdli. The former, that 
is, dalil tafpili, may be an individual verse of the Qur'in or an 
Individual sunnah in a hadith, We may refer to it as a “spe- 
cific evidence,” though it is sometimes translated as “detailed 
proof.” For example, the verse, “Verily prayers are enjoined on 
believers at stated times,” [Qur'sn 4 : 103] is a specific evi- 
dence in the Qur'in that points to a hukm of Allah about the 
obligation of prayer. As compared to this, the dalil ijmali or 
kulli is a general evidence, because it contains within it a large 
number of specific evidences. The Qur'an is a general evidence: 
it contains a large number of specific verses within it. So ix the 


Sadr al-Shart'ab, al-Tawdih, vol. 1, 20, 
2 The word masdar is rarely used by the earlier jurists; it is a term burrowel 
from Arab law. 
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Sunnah, which contains within it a large number of individual 
sunan. The saine applies to giyds and to ijma‘, This use of 
the term dali conforms with the meaning of “source.” Thus, 
we usually say there are four sources of Islamic law, meaning 
thereby the four adillah ijmdliyyah: the Qur'in, the Sunnah, 
ijma' and giyas. In the previous section, we observed that fo- 
cusing on the dalil tafsili alone caused the narrowing down of 
the meaning of igh. With usil the position is different; the 
focus in ust is on the dalil ijmailf (general evidence) and that 
includes general principles. 


‘Phe word asl ix also used to indicate the foundation upon which 
analogy is constructed. Thus, khamr is an asl or basis for the 
extension of the prohibition to the nabidh (mend) of datex, ax 
the common cause ( ‘illah) of intoxication is found in both. "The 
meaning of intoxication is extended from khamr, which ix the 
ayl, This meaning of asl will be explained in detail when we 
take up the study of giyds 


s 


Apt is sometimes used in the sense of the original rule. Thux, 
the maxim says: 


BUY LG ed 
‘The original rule for all things is permissibility.® 

The principle implies that all things are permissible, unless 
specifically prohibited by the shariah. In other words, if no rule 
can be found in the sharf’ah, the case under examination will 
be considered permitted, which is presumed to be its previous 
or original hukm. This meaning of as! forms the foundation of 
the principle of istshab, as we shall understand later. In thin 
sense it is a presumption of continuity. 


= 


. Finally, the term agi is used in the meaning of a general prin- 
ciple. General principles are of two kinds. Those that goverts 


»° In reality, this is not a general principle. It has so many exceptions that its 
kenerality ls eroded. Thus, sex activity is prohibited, unless permitted by law, 
‘80 is shedding of blood, the taking of another's property and so on. Accordingly, 
‘soe Hanafis and several others maintain that the original rule for all things 
is prohibition; things become lawful when they are permitted by the shari'ah. 
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the law and those that govern interpretation, ‘The former arc 
sometimes called gawd'id fighiyyah or general principles of fiql, 
while the latter are referred to as gawa‘id usiliyyah, Examples 
of the gawd'id fighiyyah have been provided in part 4 of this 
book under the methodology of the fagih. 

According to the narrower definition of figh attributed to the 
Shifi'ls, it is the gawa'd usiiliyyah or the principles of interpro- 
tation that are the subject matter of usiil al-figh, We will now 
examine these principles in a little more detail. 


2.9 The Nature of the Qawa‘id Usiiliyyah 


For the jurist, the term ustil implies “a body of principles” that he 
uses to interpret the texts.” These principles of interpretation arc 
formulated by the Muslim jurists in the form of general propositions. 
‘The major premiss of these propositions serves ax the principle. Such 
a principle is referred to as a ga‘idah usiiyah, Thus, for example, a 
proposition may be stated as follows: 


‘The ahkdm of Allah are established through the sources of Ls- 
Jamic law. The Que’én is a source of law. Thus [conclusion], 
each Gime & bukm is found in the Que’An it is proved as ue 
ikon of Allah. 22 


‘The major premise in the above proposition, which emerges as a 
principle is that the Qur'fin is a source of law. This is what ix 
usually stated when we are talking about ust! al-figh, The emphasix, 
howover, is always on the last sentence; namely, each time a hukm 
is found in the Qur'an it is proved as the hukm of Allih, 
‘This latter statement focuses on the intention of the Lawgiver; it ix 
the result of the effort that the mujtahid has made to undorstand 
the texts. It tells the mujtahid that if he is able to find a hukm in 
the texts of the Qur'an that Aukm stands proved or established ax 
the fukm or rule laid down by Allah. 

‘The same is the case with the Sunnah as well as ima’; when 
it ix said that they are sources of law. The emphasis is identical, 


3) For a discussion on the nature of these rules see Sadr al-SharTab, al-Towdih, 
vol, 1, 41-45, 
* Thid., vob. 1, 45. 
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‘The same emphasis is applied by the Sunni schools of law when they 
are formulating a principle for giyés. Thus, when the jurist maintains 
that analogy (qiyds) is a source of law, the emphasis will always be on 
the fact that “each time analogy is successfully used to discover the 
law (from the Qur’An and the Sunnah) a hukm of Allah is discovered 
or proved." This is so as giyas is merely a method of discovering 
a law laid down in the Qur'an and the Sunnah, The law is actually 
being proved from the two primary sources. 

‘The jurist, in this way, arrives at four fundamental principles 
of interpretation related to the four sources of the law. These four 
principles are not the only principles used in this discipline. Each 
school formulates principles for the additional sources that it accepts 
and acts upon them. The emphasis is the same as for the firnt four 
nources with respect to the resulting rule being the hukm of Allah. 

This body of rules or principles is known as ugil. A largo 
uumber of such principles are derived from the rules of literal inter- 
pretation that are also part of ugiil. A few examples of such upill are 
given below: 


1. Each time a hukm is discovered in the Qur'iin it is said to be 
proved [Unanimous] 


2. Each time a hukm is discovered in the Sunnah it ix said to be 
proved. [Unanimous] 


3. Each time a fukm is discovered though ijma' it is said to be 
proved. (Unanimous, though al-Sha§' had some reservations} 


4. Each time a hukm is discovered through giyds it is said to be 
proved. (Unanimous for the existing Sunni schools} 


5, Each time a hukm is discovered through the opinion of a Com- 
panion it is said to be proved. [Not unanimous; the Hanafix 
consider it binding, but the Shafi‘is do not} 


6, Each time a command (amr) is found in the texts it conveys 
an obligation, unless another evidence indicates the contrary. 
[Not unanimous} 
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7. Each time a proscription (nahy) is found in the texts it conveys 
a prohibition, unless another evidence indicates the contrary. 
[Not unanimous} 


8, Each time a hukm is expressed in general terms it applicx to all 
its categories with a certainty, unless restricted by an cqually 
strong evidence. [Not unanimous] 


9, The hukm is proved through the persuasive power of the dali 
and not through the number of evidences. [Not unanimons] 


‘These are only a few out of a large body of rules called the gawdnin 
‘ustiliyyah. They have been stated so that the reader may get an iden 
of the tools employed by the jurists. 

Now that we have understood the meaning of figh as well wx that 
‘of uyiil, let us combine them, in conformity with the practice of the 
jurixts, to arrive at the definition of ugil al-figh. 


2.10 Usiil al-Figh Defined 


‘Tho moaning of uptil al-figh, asx we have said, is arrived at by under- 
standing the meanings of ugil and figh separately and then comb 
ing them. When the meaning of gawa'id ustiliyyah is combined with 
the meaning of figh explained earlier, we arrive at the definition of 
upil al-figh. This is stated very simply as: 


Real RA SN ayaa by ese pil alll 
ail OV ys Gal 


‘They are the principles by the use of which the mujtahid derives 
the legal rules of conduet from the specific evidences." 


‘This definition states that the usul al-figh are a body of principles 
of interpretation by the help of which the mujtahid is able to derive 
the law from the detailed evidences in the Qur'an, the Sunnah, ijmd‘ 
and giyas. 

We face the same problem with this definition as we faced with 
that of figh. This definition of usil al-figh does not enable us to 


Thu al-Hajib, Mukhtagar al-Muntahd, vol. 1, 4. 
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use principles like maslahah and istihsén insofar as these methods 
are based on the qawd'td fightyyah. To understand this problem, we 
have to probe the nature of the qawd'id fighiyyah and to identify 
their relationship with the gawd‘id ustiltyyah. 


2.11 The Nature of the Qawa‘id Fighiyyah 


‘Those who have studied ugil al-figh and are aware of its historical 
development would know of the effort made by jurists like al-GhaxAli 
and later al-Shatibi to widen the meaning of giyds. Al-Ghazali tried 
to show that reasoning on the basis of maslahaA, and from other gen 
eral principles, is nothing more than a wider form of analogy. 
Indeed, maglahah is a wider form of analogy as al-Ghazali maintains. 
‘The difference between giyds and maslahah (or any other general 
principle) is that giyds relies on a very narrow and strict underlying, 
cause called the ‘illah, whereas a general principle relies on the xpirit 
of the law called the hikmah, Qiyds tries to associate specific conse- 
quences to a specific set of facts, whereas a general principle points 
in a certain direction and becomes an explanation for the rule.“ 

‘These distinctions may be illustrated through the example of the 
‘illah or underlying cause for the curtailment (gasr) of prayer during 
journey. The ‘illah according to the jurists is “journey.” Thix ‘illah 
does not care whether the journey is long or short, arduous or cuy, in 
boing undertaken by the weak and decrepit or the young and strong, 
is by modern means of communication or by foot. Qiyas focnsen on 
journey alone as the stable unwaivering cause. The general priuciple, 
on the other hand, would point in a certain direction, which ix the 
broad reason for the rule. The general principle relying on the spirit of 
‘he rule would say that there is “hardship” involved in each journey 
and “the shari‘ah grants concessions whenever there is hardship.” 
The question is: Can this general principle be extended or applied to 
grant exemptions in other things? 


™ Those who are interested in the reasoning advanced by al-Ghaaall shoul reat! 
this writer's Theories of Islamic Law, especially the chapter on the theory of 
the purposes of law. 

™ Melvin A. Eisenberg, The Nature of the Common Law (Cambridge: Harvard 
University Press, 1986), 77 
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There have been many discussions within Islamic legal theory as 
to whether tikmah can be used for extending the law. One of the 
best discussions is found in al-Razi's Kitab al-Mahsil.” The state of 
the discussion is reflected in what we are recording in these pages 
about the various definitions. 

‘We will examine the principle of maslahah later in this book, but 
‘8 look at the five purposes of law shows that they are general princi- 
ples based on some underlying wisdom (Aikmah). Further, these prin- 
ciples are second-level principles in the meaning elaborated above, 
because they have not been stated explictly in any text in this fore, 
‘The principles have been derived through induction not deduction 
‘This also shows that second-level principles may be of two types: 
derived through induction or through deduction. It is obvious that 
the strength of the principles based on induction will be more than 
Uhowe based on deduction. Tho five purposes of the shari‘ah may be 
stated in the form of general principles as follows: 


1. The sharf'ah requires the preservation and protection of Din 
under all circumstances. 


2. The shari’ah roquires the preservation and protection of Life 
under all circumstances. 


3. ‘The shariah requires the preservation and protection of the 
Family System under all circumstances. 


4. The sharf‘ah requires the preservation and protection of the 
Intellect under all circumstances. 


5. The shari‘ah requires the preservation and protection of Prop- 
‘erty under all circumstances, 


It is obvious that to each of these principles the words “except where 
the sharfah has expressly stipulated otherwise” must be added to 
make room for the exceptions. For example, justified homicide be- 
‘comes an exception to the second principle. 

‘The principle of maslahah is an usdlt principle in itself. Thix 
means: Bach time a hukm is discovered through maglahah it ix said to 


5 ALRAdi, ol-Mahsdl, vol. 5, 287 passim, See also Sadr al-Shari'ab, al-Tawdih, 
vol. 2, 554. 


40 Islamic Jurisprudence 212 


be proved as a valid Aukm. From another perspective it incorporates: 
within it a large number of fight principles. It, therefore, becomes 
meeting point of two types of principles and makes reasoning, from 
general principles of law necessary. 

‘The main point here is: Should the definition of usdl al-figh take 
into account the fight principles as well? Should the meaning of 
the word asi include the gawa'id fightyyah as well as the qawd'id 
ustliyyah? In our view, these terms should include both mennings. 
It is to be elaborated here that many of the maxims stated in hooks 
called al-Ashbah wa al-Nazd'ir are not general principles, but. pro- 
sumptions. A distinction has to be made between those gawd'id that 
are true general principles and those that are mere presumptions. 
Here we are using the term principle as it has been explained above. 


2.12 A Wider Definition of Usil al-Figh 


In the light of the above discussion, we notice that the existing def 
inition of ugdl al-figh focuses on the specific evidences and the pritt- 
ciples of interpretation that are tied to these specific evidences. It 
docs not take into account reasoning from legal principles or the upril 
fightyyah. In this meaning, it includes the methodology of the leg- 
inlator, the mujtahid, and not that of the jurist, the judge and the 
fagih. The definition, therefore, needs to be widened to include the 
Inter methodology. Accordingly, we may define ugtil al-figh to he 
the discipline imparting a knowledge of “the sources and principles 
of interpretation and of legal reasoning that helps the jurist arrive at 
the legal rules of conduct.” This definition includes, indirectly, a re- 
course to the purposes of Islamic law (magagid al-shari‘ah). Perhaps, 
it iy for this reason that al-Ghazali and al-Razi defined uyil al-figh 
as follows: 


be DU EG le Jue fo all Gb Ene ye le 

ve Jacl lo SAS 5 
It ts an expression that includes all the paths (evidences) leasl- 
ing to figh when these are considered in a broad sense, and for 
the legal reasoning proceeding from these paths, as well as for 
‘the status (skill) of the person undertaking such reasoning.” 


™ AL-Raai, al-Mahstl fi ‘Tim Upal al-Pigh, vol. 1, 80. 
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‘The word paths (turug) is employed in the sense of all the “evi- 
dences” (adillah) and signs (amérét)2® The words “considered in a 
broad sense” mean that the discipline talks about the legal validity 
and strength of the general evidences, for example, the legal validity 
of ijma* as a source of Islamic law.” The words “legal reasoning pro- 
coeding from these paths" are intended to cover the boundary condi- 
tions under which such reasoning is to proceed and in this sense broad 
general principles like istihsdn and maslahah would be included in 
the meaning. 

AlGhazali defines usu! al-figh as follows: 


WAYS egy Dae yey PRAM ode Dal ys Ths all Joo 

feat ae eV Dak ee ge Re 
Upii al-figh is an expression emplayed for the evidences of these 
legal rules and for a knowledge of the broad ways in which they 
reveal such rules, and not by way of a specific indication (for 
fa specific rule) 4" 


He goes on to explain that it is not the task of the discipline of 
upill al-figh to indicate what the specific arguments and sources are 
for a specific rule. That, he says, is the task of ‘il al-khilaf where 
the specific arguments of jurists for a specific rule are compared and 
analyned for a deeper understanding, Perhaps, it was this explanation 
that led some to focus more on the specific evidences. 


"Tid. 
“Ibid. 
4! See al-Ghazali, al-Mustay/a min ‘lim al-Uyil, vol. 1, 3-4 


Part I 


The Hukm Shar% 


Chapter 3 


The Hukm: What is 
Islamic Law? 


‘The purpose of studying the hukm shar‘? is to understand the concep- 
tual part of Islamic law, This study provides the framework within 
which the meaning of Islamic law is understood, the nature of itw 
rules is grasped, and the operation of the legal system is seen. In the 
figure of the general format of the theory of Islamic law, described 
earlier, this part is shown on the left side. (See p. 9 above). 

‘The hukm shar‘t in its literal sense conveys the meaning of a rule 
of Islamic law." It comes into being through the operation of its thror 
elements (arkan).? These elements are: 


1. ‘The true source from which the fukm originates. The original 
source for Islamic law is the Hakim or the Lawgiver, that is, 
Allah Almighty; 


2. The mahktim fih or the act on which the hukm operates—also 
called the mahkim bih; and 


“The term hukm (plural shkim) has been translated into English in different 
ways: Injunction, command, prescription, and sharf'ahvalue. None of thew 
terms conveys completely the comprehensive meaning of the term, as will be 
obvious in the discussions to follow. It is preferable to retain such terms in their 
‘untranslated forms. 

Arkin is the plural of rukn. A rukn may be conceived as a pillar on which « 
thing is erected. If we pull out the pillar the structure on top of it will collapse. 
‘A rubn, therefore, is an essential element of a thing without which it cannot 
stand, 
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3. The mahkiim ‘alayh or the subject (legal person) for whose 
conduct the hukm is stipulated. 


A discussion of the meaning of the hukm shart in Islamic law 
amounts to asking the question: what is Islamic law? The response 
deals with Islamic law as a system as well as with individual rules. 
‘The study of the hukm shar‘, when it deals with the nature of rules, 
reveals the types of legal obligation created by the rule, It tells ux 
that all the rules may not create un obligation and that some rules 
are laid down by the Lawgiver to facilitate the operation of other 
rules. A classification of the various types of rules or ahkdm becomes 
necensary to grasp these meanings. 

The first of the three arkin (elements) of the hukm shar't men- 
tioned above is the Lawgiver (the Hakim). In the study of thix elo- 
ment, it is shown that Allah is the Ultimate and ‘True Source of all 
laws in Islam. Purther, the implication of this statement is examined, 
that is, what do we mean by saying that Allah is the source of all 
laws? The second element deals with the act on which the hukm op- 
erates and the legal rights that are affected. The third element deals 
with the types of subjects who are affected by # hukyn, that ix, thove 
who possess full legal capacity and those who do not. It also deals 
with cases in which the legal capacity of the subject is restricted or 
becomes defective. 


3.1 The Meaning of the Hukm Shar‘t or the 
Meaning of Islamic Law 


‘The Arabic word hukm (pl. ahkém) in its literal sense means a com- 
mand. In its technical sense it means a “rule” This may be a cule of 
any kind, Thus, it may be a rational rule, like 2 + 2 = 4, or the rule 
that the whole is greater than its parts. It may be a rule perceived by 
the senses, like fire burns. Again, it may be based upon experience 
or experiment, like aspirin is good for headache. Here, however, we 
are concerned with the legal rule, which is called the hukm shar‘. 

‘The Muslim jurists give us a definition of the hukm shar when 
they attempt to answer the question: What is Islamic law? ‘They 
define it as: 


cael gh stl Fas vy cat uk, Gull Jus tt ks 
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A communication from Allah, the Exalted, related to the acts 
of the subjects through a demand or option or through a dec- 
laration.* 


‘Thiw definition highlights the following important points:* 


1. The hukm or a rule of law (to be referred to ax huksn from now 
on) is a communication from Allah. This means that it ix not 
treated merely as a command.* It also means that a coment 
nication from anyone else cannot be considered as a hukm, be 
he a ruler or someone else in authority. 


2. The communication is related to the acts of the subjerts. The 
communication invariably gives rise to a rule of some kind and 
enables the jurist to understand whether the requirement in for 
the commission of an act or its omission, or whether « choice 
has been granted for the commission or omission of such act." 
‘Thus, the words of Allah, “Do not go near unlawful sexual inter- 
course (zind),” (Qur'an 17 : 32] contain a Aukm that requires 
omission and affects conduct. Some jurists divide the Ahital 
into two types: khifab jind't and the khitéb of muu'dmalit 
(criminal and civil liability). 


3. The hukm may be expressed through a demand. The demand in 
this case may be for the commission of an act or its ombwion. 
In cach case, the demand may be expressedt in binding terms 
or otherwise. When the demand is expressed in binding terms 
and requires the commission of an act, the Aukm ereater an 
obligation (jab). When the terms used are not binding or ab- 
solute, the hukm gives rise to a recommendation (nadb) for the 
commission of the act. The jurists use various rules to decide 
when a demand has been expressed in binding terms. 


Sadr al-Shari'ah, al-Tawdih, vol. 1, 28. 

“For an analysis see ibid., 28-32, 

"The method is, therefore, different from the one adopted by John Austin for 
Taw i his well known imperative theory or the command theary of law 

© While every hukm is related, directly or indirectly, to the act of the subject, 
the declaratory hukm may address situations or sets of facts. For example, te 
‘hukrn roay tell us that the time for the evening prayer is related to the setting of 
the sun, Now, this is not an act of the subject, but an act (the evening prayer) 
is indivectly addressed. 
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[—Makes a Demand 
Communication a] Beewre a Choice 


L stalen a Declaration 


When the demand in the hukm is for abstention from or omis- 
sion of an act and is expressed in binding or absolute terms, 
the fukm conveys a prohibition (tahrim). If the demand, for 
omission, is not expressed in binding terms the act is looked 
down upon and conveys disapproval (kardhah), 


Al-Ghazali describing the division of commission and omixxion 
and the resulting rules, says: When there ix a demand for the 
commission of an act, we conclude that there is a conunand 
command is accompanied by additional 
evidence about a consequential penalty for omission the act ix 
obligatory wajib. In case we do not find such evidence, the act 
is recommended, In the case of a demand for the omission of 
aan act, if there is accompanying evidence entailing punixhinent 
for the omission, the act is hardm; if not, the act is makrih.” 


(amr, but when th 


In any case, we have four categories of obligations arising from 
demand: obligation, recommendation, disapproval, and prohi- 
bition, These obligations are mostly associated with sanctions 
When the obligations relate to ritual or worship the sanctionx 
pertain to the hereafter of to censure through public opinion, 
and when the obligations relate to mundane affairs they invoke 
sanctions in the form of punishment in this world 


" Al-Ghasdlt, al-Mustasfé min ‘Tin al-Upil, vol. 1, 42. See also alsRaaf, al-Mahstil, 
vol. 1, 93-104, 
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Binding Obligation 
Covamision—[ 
— Non-binding Recommendation 


— Binding — Prohibition 
Omission ai 
Non-binding — Disapproval 


Demand 


4. The hukm may grant a choice or option to the subject for the 
commission or omission of an act. If a text tells the subject 
to “eat and drink,” a choice is offered to him that he may 
exercise when he likes. In other words, the subject is free to 
perform the act at his discretion. The bulk of the Islamic laws 
fall under this category and include all kinds of contracts and 
transactions. The Lawgiver, it is sometimes said, is indifforont 
to the performance of such acts.* 


The communication may be expressed through o declaration. In 
this case, the communication declares or determines the rela- 
tionship of an act, or set of facts, with the hukm. The commu- 
nication, therefore, declares that an act or set of facts in the 
cauxe (sabab), condition (sharf), or an impediment (mdni") for 
the application of the hukm. For example, in the Aukm of the 
payment of zakat (obligatory religious contribution), the pos 
session of a minimum amount of wealth (niga) is the cause for 
the application of the Aukm, having retained this wealth for a 
year (hawt) is a condition for the Aukm, and the existence of 
debts against the subject may be the impediment or obstacle 
im the way of fixing liability for zakét, The declaratory commu- 
nication explains the relationship of all these categories. 


eo 


in the discussion of the mubah, see p. 73 below, we will see that this indifference 
ig not absolute. For example, eating and drinking is permissible, but a person 
cannot give up eating altogether. If be does $0, the rule will convert itself from 
indifference to one of obligation 
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Declaration 


Obstacle 


If we separate demands and choices from declaratory communi- 
cations, we have two main categories for the hukm. The first is called 
the hukm taklifi or the obligation-creating hukm. ‘The second cato- 
gory in called the hukm wad‘? or the declaratory hukm. We shall first 
take up the discussion of the obligation creating rule or the fukin 
taklifi. 


3.2 The Hukm Taklifi—Obligations and Du- 
ties 


‘The hukm taklifi or the obligation-creating rule is viewed from two 
perspectives in Islamic law. It is viewed from the point of view of the 
stil, who is a specialist in usd al-figh, and from the point of view 
of the fagih, who is a specialist in figh or the substantive law.” It is 
possible, though, that one jurist may be performing both functions. 
‘The definition of the obligation-creating rule from the point of view 
of the ustilf is: “Phe demand of the Lawgiver requiring the subject 
to perform or omit an act or to have a choice between commision 
and omission.” ‘The definition from the point of view of the fagih in: 
“The legal attribute of the acts of the subject after the demand of 
the Lawgiver requiring its commission or omission or to His granting 
a choice between commission and omission.” 

It is obvious that the earlier jurists were not providing different 
definitions to satisfy the requirements of their individual perspec- 
tives, There is a legal hasis for the two views. When we look at these 
categories from the point of view of the jurist who is concerned with 
derivation of the hukm (that is, the usiif), we call them obligations. 
‘The usiii is concerned with the question as to whether the hukrn has 
created an obligation. On the other hand, the fagih is more concerned 


°In reality, the two perspectives are those of the legislature and the judiciary: 
the laying down of the law and its implementation. 
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with the performance of the acts and he, therefore, looks at the du- 
ties that are created. The two perspectives are, thus, complementary, 
‘The ugiif is looking at the obligations that are created by the hukm 
shar'é, while the Jagih is looking at the corresponding dutics that 
arise. A similar distinction is made with respect to the hukm wad't 
as well. 

‘These two perspectives have an effect on the terminology om 
ployed in ust al-figh. Lot us list the different categories from both 
perspectives to see the difference in the terminology. 


3.2.1 The hukm taklift from the perspective of the 
usalt 


‘The ustilz, who is emphasising the obligations created by the huh, 
‘uses the following terminology for the five categaries:!° 


1. Obligation (ab — Ole!) 

2 Recommendation (nadb — G4) 
3. Disapproval (kardhah — ial $} 
4, Prohibition (tahrim — 4) 
5, Permissibility (ibahah — +L) 


‘The upilt is saying that the hukm to be derived from the texts 

is creating an obligntion, or a recommendation and 30 on. 

3.2.2 The hukm taklift from the perspective of the 
fagih 


‘The fagih, who is emphasising the performance of duties created by 
the Aukm, states the five categories in the following terminology:!" 


1. Obligatory (Wajib — ls) 
2. Recommended (Mandib — J 5) 


\ Sadr al-Shari'ah, al-Tuwdih, vol. 1, 30; vol. 2, 678, 
"Tid., vol. 2, 678, 
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3. Reprehensible, Disapproved (Makrih — ty X-) 
4. Prohibited (Hardm — pl >) 
5, Permissible (Mubah — els) 


‘The fagih is saying that the act to which the derived hukm is 
related is obligatory, recommended and so on. He will be focusing 
on duties and their performance all the time, 


3.2.3 The hukm taklifi according to the Hanafis 


These five categories of obligations and duties emerge from the op- 
eration of laws in the opinion of the majority of the Sunnt schools. 
Tho Hanafis derive seven categories from the same definition, Lat ux 
view the categories derived by the Hanafis in terms of duties, that 
is, from the perspective of the fagih, who is concerned more about 
the performance of duties. 


1. Fard: Obligatory. This duty arises from an evidence or source 
that is definitive’? with respect to the authenticity of its trans- 
mission, 


s 


. Wajib: Obligatory. This duty is slightly weaker than the first in 
its demand for commission. It arises from a source that is prob- 
able with respect to its authenticity. The demand, however, hns 
been expressed in binding terms. 


'2-The meanings of the terms “definitive” and “probable” are explained later on 
(see section 9.2.3). The words “with respect to the authenticity of ita transtni- 
sion” have been used intentionally to protect against the use of vague termx, 
‘The allusion here is to a distinction drawn by some modern writers aiming 
to simplify the understanding of texts. This is the distinction between gat't 
al-thubst (definitive by way of transmission) and gat't al-daldlah (definitive by 
way of implication). It is not clear where this classification originated in imod- 
fern times, but it is not to be found with the earlier jurists and rightly so. The 
reason is that a text cannot be deemed definitive or probable in its implication 
in a general way. There are detailed categories for analysing this according to 
tho system of the Mutakallimin as well as the Hanafis. When the earlier jurists 
se the term gat'T or anni, they always refer to the strength of the transmis- 
sion, that is, mutawétir, mashhir or éhéd. It has been felt necessary to joint 
this out because this vague and somewhat inaccurate terminology has taken 
hold in modern writings. We do acknowledge, however, that in certain cases it 
does serve as a very instructive device 


§3.2 
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|. Mandiib; Recommended. The difference between recommenda: 


tion and the two kinds of obligation above, it should be recalled, 
is based on the binding nature of the command. The source 
is probable here, but the demand is expressed in non-binding 
terms. 


Makrih karahat al-tanzth: Disapproved. It is an act whos 
omission is demanded by the Lawgiver through a probable ev- 
idence expressed in non-binding terms. 


. Makrih kardhat al-tahrim: Reprehensible. This category arisen 


from a probable evidence expressed in binding terms, It ix clowe 
to prohibition. 


. Hardém: Prohibited or duty not to commit an act, ‘This arisex 


from a definitive evidence. 


Mubah: Permissible. No duty is created and the subject is given 
‘a choice to perform the act or not to perform it. We may alo 
say here that the subject is sometimes given the power to create 
obligations and duties with respect to other individuals. This 
may occur, for example, in the case of a person appointing 
another his agent or concluding a contract with him. 


Some modern writers try to ignore this division by saying that tho ad- 
dition of two categories by the Hanafis has no practical significance. 
‘This seems questionable for there are some practical consequences 
though they relate mostly to ritual and in one case to apostasy.'* 


"For a discussion see Sadr al-Sharf'ah, al-Tawdih, vol. 2, 682 
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Let us now examine the classification of the declaratory rules that 
flows from the definition provided by Muslim jurists. 


3.3 The Hukm Wad‘%—Declaratory Rules 


‘The definition of the hukm shar provided above stated that the 
communication from Allah may be related to the acts of the subjects 
in a manner that is declaratory. This is stated in order to accom- 
modate rules that cannot be classified under the obligation creating 
rules, The following classifications are made: 


1, Classification of secondary rules into sabab, shart and méani‘. 
‘The ugiili is concerned more with this classification. 


2, Classification into sihhah, butlén, and faséd (validity, nullity 
and vitiation), This classification is more important for the 
fagih, because it pertains to the performance of acts.'* 


3. Classification into ‘azimah and rukhgah (general rules and ex- 
emptions). This classification helps the jurists identify the gen- 
eral principles of the law or initial rules and the exceptions 
to these general principles. It is used as a tool for achieving 
analytical consistency.!* 


3.4 The Distinction Between the Hukm Taklift 
and the Hukm Wad‘ 


The aim of the hukm taklifr is to create an obligation for the 
commission or omission of an act or to grant a choice between 


“* Sadr al-Sharah, al-Tawdih, vol. 2, 679-80. 

"It is sometimes stated that all the injunction of the shari‘ah are of two types: 
broad general principles and exceptions to these principles. See, e.g, Amin 
abthsin Mujaddads, Qowé'sd al-Figh (Karachi: al-Sadaf Publishers, 1986), 5. 
In terms of our explanation of evidences as general principles and specific evi- 
dences, it would mean that the specific evidences sometimes provide exceptions 
to the general principles. It is the task of the jurist, for the sake of analytical 
consistency, to relate the general principles and the exceptions. Another w- 
pect of this view is the laying down of an initial rule, called ‘asimah and then 
Providing an exception to it, called rukhyah. (See p. 77 below.) 
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the commission or omission of the act. The hukm wad't has 
no such aim. Its purpose is to either inform the subject that a 
certain thing is a cause of, condition for or obstacle to a hukm 
or it is to explain the relationship that exist betwoen two rules 
or to provide the criterion for judging whether an act performed 
is valid oF void. 


2. The act or event that is affected by the hukm taklifi is within 
the ability of the subject with respect to its comminsion or 
omission. The act affected by the hukm wad'i may or may not 
be within the ability of the subject with respect to commixxion 
or omission. In other words, it is always possible for the subject 
to commit or omit an act affected by the hukm taklifi, but it 
may not be possible for him to commit or omit all acts that 
fall within the domain of the hukm wad't, Thus, theft ix an 
act the omission of which is required and it is possible for the 
subject to avoid it, but the setting of the sun is the legal cause 
for the evening prayer, and it is not possible for the subject 
to bring it about, Rushd (dixcretion) is 4 necessary condition 
for contracts, but it is a condition that is beyond the power 
‘of the subject to create. Insanity is a defence against criminal 
linbility, that is, it is an obstacle (mdni‘) for the hukm to take 
effect, but it is beyond the power of the subject (he can only 
feign it for some time). 


It is not to be assumed that the hukm taki(ff and the hukm wad"t 
are always stated in separate texts. It is possible for them to exint 
in the same text, Por example, the verse about theft states: “The 
thief, male and female, cut off their hands.” Here the hukm in the 
obligation to cut off the hand, the cause for it is sarigah (theft), Uns, 
both occur in the same text. 


Chapter 4 


Classification of Islamic 
Law 


‘The main categories of rules emerging from the definition of the huken 
shar'é have been identified in the previous chapter, both in terms of 
obligations and in terms of duties. The details of these categories will 
be taken up in this chapter, The discussion of wajib, mandab, mubah, 
makrih and hardm will be taken up first. This will be followed by 
the discussion of the types of hukm wad‘ 


4.1 The Meaning of Wajib (Obligatory Act) 
and its Different Types 


‘The term wajib means an act the performance of which is obligatory 
for the subject. In its technical sense, it is an act whose comtisiion 
ia demanded by the Lawgiver in certain and binding terms? The 
binding and certain nature of the demand may be inferred from the 
syntax of the statement in which the demand is expressed. It may also 


"The discussions that follow are based on the work of Sadr al-Shari'ah aut the 
commentary on this work by al-Taftixant, See Sadr al-ShasTab, al-Towdih, vol 
2, 677 passim. 

7 Sadr al-Shari'ah, Tawdth, vol. 2, 680-81. Al-Ghazali states the meaning of wayb 
in situpler terms. He says: When there is a demand for the commission of an 
act, we conchide that there is a command (amr), but when this command i= 
accompanied by additional evidence about a consequential penalty for omission 
the act is obligatory wayid, In case we do not find such evidence, the act ix 
recommended, Al-Ghazall, al-Mustas/a min ‘Tim al-Upil, vol. 1, 42 
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be inferred from an evidence external to the syntax, for example, the 
existence of a consequential punishment for omission. Examples of 
these are: the performance of salt, the payment of zakat, pilgrimage 
to the Ka'bah, the fulfilling of promises and many other acts that 
are required by the Lawgiver from His subjects. The Lawgiver hax 
determined penalties for the omission of such acts. 


4.1.1 The hukm or rule for the wajib 


‘The rule for the wajib is that it must be brought about by the subject 
and for doing so there is reward (thawdb) for him, while omitting it, 
without a legal excuse, entails a penalty. The rule further says that 
‘a person who denies the legality of a wajib when it is based upon 
‘a definitive (qat't) evidence is to be imputed with kufr (infidelity). 
‘This is the rule according to the Sunn! majority. The rules according 
to the Hanafis for the fard and for the wajib are as follows: 


© The wajib, according to the Hanafis, is what has been made 
binding for the subject by the Lawgiver, but which has been es- 
tablished through a probable (zanni) evidence, whose strength 
is not that of a definitive evidence. The examples are: sadagat 
al-fitr, witr prayers, prayers of the two ‘/ds and reciting strat 
al-Fétihah in prayers. These cases have been established, ac- 
cording to the Hanafis, through a khabar wahid, which is n 
probable evidence.® 


. 


The fard, on the other hand, has been made binding for the 
subject and is established through a definitive (gat‘t) evidence, 
‘The evidence may be a verse of the Qur'an or a mulawdlir 
or mashhdr tradition. Examples of the fard are: the five daily 
prayers, zakat, hajj, recitation of the Qur'an in prayer and 80 
ont 


© The rules for fard and wajib are different in their view. The 
rule for fard is the obligation of performance and liability for 


"Sadr al-Shart'ah, Towgth, vol. 2, 680-81; AL-Ghazill, al-Mustay/é min ‘fim al- 
Uyil, vol. 1, 42 

Sadr al-Shar'ah, Tawdih, vol. 2, 681. 

* Thid., 680, 682. 

“Thid., 681. 
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punishment on omission as well as imputation of kufr for deny- 
ing its legal validity. The rule for the wayib is the obligation 
of performance and liability for punishment for omission, but 
of a lesser gravity as compared to the fard. They also do not 
impute with kufr the person who denies the wayib.? 


‘Thin distinction, drawn by the Hanafis, has an effect on the 
opinions derived in figh. For example, they say, if one forgets 
to recite the Qur’én in prayer, the prayer is a nullity (batil), 
because this is noncompliance with a definitive evidence in the 
Qur'in requiring such recitation: “Then recite what is easy 
from the Qur'an.” On the other hand, if one forgets to recite 
sirat al-Fatihah, but does recite something else, it does not 
invalidate the prayer, although this is noncompliance with « 
tradition that says: “There is no prayer for one who does not 
recite the Fatthah of the Book.” This, however, is a khabar 
wahid® 


4.2 The Classifications of the Wajib (Oblig- 
atory Act) 


‘There are several classifications for the wajib (obligatory act)” based 
upon different criteria. These are described below:!° 


4.2.1 Classification based on the time available for per- 
formance: mutlag and mugayyed 

On the basis of the time of its performance the wdyib is divided into 

wajib mutlag, which is absolute or unrestricted by time, and into 

wajib muqayyad or wajib with a time limitation. 


 Thid., 681. 

"See al-Sarakhsi, Kitab ol-Upal, vol. 1, 133, 

* A question may be raised as to why the term “obligatory act” is being used and 
‘not “obligation”. The basic reason is that the term for “obligation” is wujub. 
Further, the focus here is on the duties created and their performance rather 
‘than on creation of the obligation. 

40 For the divisions below, see Sadr al-SharT'ab, al-Towdih, vol. 2, 682; al-Sarakbsi, 
Kitéb ol-Upil, vol. 1, 26-30; al-Ghazait, al-Mustos/é min ‘Zim al-Upil, vol. 1, 
42-44, 
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4.2.1.1 Wajib mutlag (obligatory act independent of time) 


Wajib mutlag is an act whose performance has been demanded by the 
Lawgiver, but He has not fixed a definite time for its performanco, 
‘An example is the payment of expiation (kaffareh) and the nadhr for 
fasting sometime in the future. 

‘The rule for wajib mutlag is that the subject may perform the act 
whenever he likes. For example, if he took an oath to do something 
and then broke his oath, he may pay the kajfarah, for which he ix 
liable, anytime he wishes to do so. 


4.2.1.2 Wajib muqayyad also called wayib muwaggat (oblig- 
atory act limited by time) 


It is an obligatory act demanded by the Lawgiver from the subject 
for which a time period is also determined having a beginning and an 
end. Examples are: the five daily prayers, fasting during Ramadan, 
and Hajj 

The wajib mugayyad or muwaggat gives rise to two further sub- 
divisions depending on the performance of the act within time and 
depending on the time available for the performance of the act, that 
is, whether the time is just enough for the act or exceeds the time 
required, Let us look at both divisions. 


4.2.1.2.1 First subdivision of the wajib muwaggat: early, 
timely and delayed performance or ta‘jil, add’ and qada’. 
The three types are as follows:!! 


1, Tail or early performance of an obligatory act, if permitted by 
the Lawgiver, amounts to performance in time, like the early 
payment of the sadagat al-fitr 


© 


Ada’ is the timely performance of the act, that is, the time that 
the Lawgiver has fixed for it, without there being any short- 
fall in such performance, In case the act has not been prop- 
erly performed and is repeated within time and is performed 
properly, it is called i'ddah (repetition), like a person pray- 
ing with tayammum finds water, performs ablution and prays 


"' See al-Sarakhsi, Kitab al-Upal, vol. 1, 44-39. 
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again within time. There are some fine distinctions about the 
term i‘ddah among the majority and the Hanafis, that is, when 
@ repetition is called i‘ddah and when ada’ 


|. Qada’ is the performance of an obligatory act after the time 
fixed for it by the Lawgiver, like offering the morning prayer 
after the sun has risen or like offering zuhr in the time of ‘asr. 
‘The jurists agree that one who misses the determined time is 
obliged to offer the act ax gad" and if the delay was without 
a valid excuse, he is liable for blame. The ZAhiri jurists confine 
the excuse to one who forgot or one who missed the act while 
he was asleep, thus, it is obligatory only for these two cases in 
their view and not for one who misses it intentionally. 


e 


(Ooliatory Act — “+ 


4.2.1.2.2 Second subdivision of the wajib muwaggat: wide, 
narrow and dual duration for the performance of the act or 
muwassa‘, mugayyag and dhd shibhayn. The three types are 
as follows: 


1. Wajib muwassa' (Obligatory act with extra time) is an act for 
which the time given by the Lawgiver is enough for this act and 
others like it. The time for the act is called zarf according to 
the Hanafis. An example is the time for the zuhr prayer. The 
subject is permitted to perform the required act in any part of 
this time period. After agreeing on this, the jurists disagreed 
as to which part is the wujib (obligation) connected to: the 
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beginning or the end of the period. Supposing a woman starts 
menstruating in the middle of the period for the suhr prayer, 
when she has not offered the prayer. Is she liable for qada"? 
This problem is actually related to the issue in ugiil whether a 
command necessitates immediate or delayed compliance, It ix 
somewhat complex and lengthy to discuss here.'? 


2, Wajib mudayyag (Obligatory act with time sufficient for a sin- 
gle performance) is an act for which the time granted by the 
Lawgiver is just enough for its performance and for no other, 
like the fasts of Ramadan or like the evening prayer. The time 
granted itself becomes the standard (mi‘ydr) for the validity of 
this act. 


3. Wajib dh shibhayn (Obligatory act with extra time from one 
aspect and sufficient time from another) or the act that can be 
performed once in a time period, yet it permits other acts. An 
example is hajj. It can be performed once in a year in known 
months, but it permits the subject to perform acts like fawaf 
a number of times during this period 


A major reason for this distinction is that the wajib muwassa* 
is not valid if the subject does not form a niyyah required for it, 
because the time available may include other acts and the act liw to 
be identified. As compared to this the wajib mudayyag is valid with 
a general niyyah or even a niyyah for another act of the same kin 
‘The niyyah will be redirected, #0 to say, toward the act for which the 
time is just sufficient 


4.2.2 Classification based on the extent of the required 
act 


The wéjib is classified according to the extent or amount of the act 
required into wajib muhaddad and waytb ghayr muhaddad. 


For the details see al-Sarakbst, Kitab al-Updl, vol. 1, 26-59. He discusses thew: 
details under the topic of amr (command) and all these categories are «loall 
with as types of commands 
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4.2.2.1 Wajib muhaddad (determinate obligatory act) 


It is an act whose amount or extent has been determined by the 
Lawgiver, like the five daily prayers and the amount of zakit, The 
rule for this type of wayib is that it becomes due as a liability ax soon 
ax its cause is found, A demand for its performance or paymist is 
valid without waiting for a judicial verdict or on the willingness of 
the subject to perform the act. The subject is not absolved from the 
liability to perform or pay unless he does so in the way deternsined! 
by the Lawgiver and in the amount fixed by Him. 


4.2.2.2 Wajib ghayr muhaddad (indeterminate obligatory 
act) 


It is an act whose amount or extent has not been fixed by the Law 
giver, like spending in the way of Allah, feeding the needy or hoxpl- 
tality for guests. These things depend upon the need and capacity of 
the individual and thus vary. The rule for this kind of wajtb is that it 
does not become a liability, unless it is imposed by a judicial decision 
or through willingness and acceptance. 

‘The jurists have differed as to which act is to be attached to which 
type of wajib. For example, maintenance of wife and children, or 
support for the next of kin: are these to be linked to wdjib muladdad 
or wajib ghayr muhaddad? According to some Hanafi scholars then: 
are to be linked to the ghayr muhaddad, because there is no fixed 
amount for them. A court decision would, therefore, be required or 
it will become obligatory through an agreement between the parties. 
‘The majority link these to the muhaddad and no court decision in 
required in their view for a claim.! 


4.2.3 Classification based on the subjects who are re- 
quired to perform 


Depending on who is required to perform the act, the wajib is divided 
into the universal obligation and the communal obligation or the 
wayib ‘ayni and the wapib kifa't 


‘9 Perhaps, the opinion of the majority would be preferable today as it will provide 
aa less cumbersome procedure for implementation, In other words, the rights of 
the neglected women and children can be secured more easily if this decision is 
followed, 
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4.2.3.1 Wajib ‘ayné (the universal obligatory act) 


Wajib ‘ayné or the universal obligation is a demand by the Lawgiver 
from each subject, or each subject with legal capacity for the net, 
to perform the act, like prayers, fasting, hajj and zakét. The rule for 
this type of obligation is that it is to be performed by each person 
from whom it is demanded. The individual is not absolved of the 
liability even if some other persons have performed the act. 


4.2.3.2 Wajib kifa't (the communal obligatory act) 


‘The wajib kifa’t is an act whose performance is required from the 
whole community and not from each individual, like jihad, answoriny, 
the salam, and rendering testimony. 

‘The rule for the wajib Aifé'T is that if it is performed by somo in- 
dividuals in the community, the rest are no longer liable for it, ax the 
required act stands performed. The communal obligation may turn 
into a universal obligation, however, in certain cases, For examplo, 
if there is only one doctor in the community, it will be his personal 
obligation to look after a patient. 


4.2.4 Classification based on the identification of the 
object of the required act 


‘The obligatory act is divided into two types on the basis of the do- 
tormination of the object of the act. The types are wajib mu‘ayyan 
and wajib mukhayyar. 


40 


1 Wajib mu‘ayyan (the specified obligatory act) 


‘The wajib mu‘ayyan is an act that is required by the Lawgiver specif 
ically; there is no choice in it with respect to the act to be performed. 
The examples are prayer, fasting, payment of due wages and so on. 
The rule is that the subject is not free of the liability without specific 
performance 
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4.2.4.2 Wajib mukhayyar (the unspecified obligatory act 
or obligatory act with an option as to its perfor- 
mance) 


‘Thix type of act is required by the Lawgiver not as a specific act, but 
as one out of several determined acts, like the kafférah (expiation) 
for breaking the oath: feeding ten needy persons, or clothing ther 
or the freeing of a slave. If the subject is not able to perform onc 
act, he may perform the other. Each of these three acts, however, 
ave required by way of a choice. When one is performed, the subject 
is abwolved of liability. 


4.3 The Meaning of Mandib (Recommended 
Act) and its Different Types 


Mandiib or the mandub ilayh is defined as “a demand by the Lawgiver 
for the commission of an act without making it binding and without 
assigning any blame for its omission." ‘The non-binding nature of 
the demand can be inferred from the syntax. Sometimes the syntax 
may indicate that the demand is binding, but there may be related 
evidence showing that the demand is non-binding. The related evi- 
dence may be a text or a general principle of the shari'ah or some 
other indication, like the absence of a penalty for non-perfornunce, 
For example, in the verse, 


HT me Sel SN caw Ful 


© ye who believe, when you enter into « transaction involving a 
dayn (debt), write it down. (Que'kn 2: 282) 


the demand for the recording of the debt is a recommendation and 
is non-binding, because of an associated evidence that indicates this. 
‘The evidence is found in the following verse: 


OU fy) gi ah La Flaw ool ob 


And if one of you deposits a thing on trust with another, let the 
trustee faithfully discharge his trust, [Qur'n 2 - 283) 


"4 Sadr al-SharTah, al-Towdih, vol. 2, 682, 
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‘This indicates to the creditor that he may trust the debtor without 
the writing down of the debt. Likewise in the verse 
Las ped fale Gl pag Filed SL er USI ate eily 
And if any of your slaves ask for a deed in writing (to enable them 


to carn their freedom for a certain sum) give them such a deed, if 
yo know any good in them. (Qur'én 24 : 33) 


‘The command requires the agreement of mukdtabah with the slave 
(in which the slave pays for his freedom in installments). It is, how: 
ever, not binding on the owner. This is inferred from the establishes! 
principle of the shari‘ah that an owner of property is free to dispose 
of it as he likes. It is not permitted to coerce him into a specific 
transaction, unless there is a legal necessity for doing so."* 


4.3.1 Types of Mandub 


‘The recommended act (mandiib) sometimes has some additional legal 
emphasis bebind it for persistent or continued performance, On this 
critorion, it has been divided into two broad types: 


Mandab Sunnah Mu'akkadah 

as ; 

fr feseamene aay“ Seona Ghayr Mu’akkadah 
Swnnat Zawd id 


4.3.1.1 Sunnah mu'akkadah (the emphatic recommended 
act) 


Sunnah mu’akkadah is a recommended act that was persistently per- 
formed by the Prophet (peace be on him). He did not give up itn 
persistent performance, except on some occasions, This again is of 
two types: 


\" Although writers use this example as an evidence to show that writing down 
of an agreement is not necessary and is merely recommended, the verse is 
translated appears to be talking about the agreement itself and not the act of 
writing down of the agreement. This would be the view if the word al-kitab 
is translated as a “deed in writing”. If the word al-bitds is translated as “the 
agreement of mukdtabah”, the example is in order. 
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* Sunnah mu'akkadah that complements and completes 
@ wajib, like adhdn and congregational prayers. The rule for 
this category is that the person who gives up such acts is linble 
to some blame, though this does not reach the level of punish- 
ment, The person who performs them is entitled to reward in 
the hereafter. If an individual gives up such acts totally, he ix 
liable to lose his ‘adalah (moral probity), which may in turn 
result in the rejection of his testimony. If a township collec- 
tively decides to give up these recommended acts, it exposes 
itself to legal and military action. The reason is that these 
acts are part of the fundamental practice (sha‘é'ir) of Islan, 
(arly oe eT elgl & Ye —An act essential for com- 
pleting an obligatory act an obligation in itself), 


* Sunnah mu'akkadah that does not complement or com- 
plete a wajib, though it is generally supportive of it, like pray 
ing two rak‘as before the fajr prayer, or after zuhr, maghrih and 
‘isha’. There is reward for the performance of such an act and 
blame for giving it up, however, the person giving it up totally 
does not lose his ‘adalah. If a township gives them up, it doe 
not become liable for civil or military action, because these acts 
are not considered part of the sha‘d'ir of Islam. 


4.3.1.2 Sunnah ghayr mu’akkadah (non-emphatic recom- 
mended act)—nafl, mustahabb 


‘The recommended act that is not emphatic is called sunnah ghayr 
mu'akkadah or naff or mustahabb. It is an act that was not performed 
persistently by the Prophet, that is, he performed it several times 
‘and did not do so at other times. Examples of this type are the four 
ruk‘ahs before ‘asr and ‘isha’ and giving sadagah to the poor. The 
rule for this type of act is that one who performs it is entitled to 
thawab, but one who does not, is not subject to blame. 


4.3.1.3 Sunnat zawa'id 


‘This term is used by some jurists for the acts of the Prophet per- 
taining to ordinary daily tasks as a human being, like his dress, food 
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and drink, as well as his dealings with his family members,'© The 
rule for such acts is that one who adopts them secking to follow the 
Prophet's example, out of love for him, is to be rewarded, The person 
who does not adopt them is not blameworthy in any way. 


4.4 The Meaning of Haram (Prohibited Act) 
and its Different Types 


"The prohibited act (hardm) is one whose omission is required by the 
Lawgiver in binding and certain terms. According to the majority 
of the jurists (jumhdr), it does not matter whether the evidence in- 
forming us of this omission is definitive or probable. According to the 
Hanafis, however, the act that is hardm is based upon a definitive 
evidence.!? The prohibited act that is based on a probable evidence 
expressed in binding terms, falls within the category of the abom- 
inable act that is closer to prohibition (makrah kardhat al-tahrim). 
‘The rule for the prohibited act in their view is the imputation of 
kufr for the person who denies its legal validity, The rule according 
to the majority is also the same, that is, the imputation of kufr ix 
applicable when the prohibition arises from a definitive evidence. 

‘The binding and certain terms in which the demand is expressed 
are understood either from the syntax of the text alone or from other 
supporting evidence. Some examples of the prohibited act (hardm) 
are; 1) Eating of carrion; 2) infanticide; 3) marriage with mothers or 
step mothers; 4) false evidence; 5) the misappropriation of another's 
wealth; 6) murder and 7) unlawful sexual intercourse, The texts ou 
which these are based are: 


Sl file oem (17 
Forbidden to you (for food) is dead meat. (Qur'an 5; 3} 
Bel go Fd Ew YS CD 
Do not kill your children on plea of want, (Qur'an 6 153) 
fd Seen 


'° Sadr al-SharTah, ol-Towdth, vol. 2, 682. 
"7 That is, with respect to its transmission. 


44 Islamic Jurisprudence 69 


Prohibited to you (for marriage) are your mothers. (Qur'n 4 : 23] 
sLill Ge PAT AS be yas ¥ CD 
And mazry not women whom your fathers married. [Qur’n 4 : 22] 
23 Ia Ipckely Cod 


‘And shun the word that is false (perjury). (Qur'an 22 : 30} 


SL foe filled txt yc) 


And do mot eat up your property among yourselves for vanities 
[Que’an 2 : 188) 


WP Wa fe Bb Lacace Lab oe Cv) 
If m man kills a believer intentionally, bis recompense is Hell, to 
abide therein (for ever). [Qur'an 4 : 93] 

Date hey Sdn OF oS Uy byt YA) 
Nor come nigh to unlawful sexual intercourse, for it is a shameful 
deed. [Que'hn 17: 32} 


‘The communication in all the above texts is expressed in binding 
terns, and this is obvious either from the word prohibition or from 
the negation of permissibility or from the demand for the avoidance 
of the act. 


4.4.1 The types of hardm 


‘The prohibited act is divided into two types: prohibited for itself and 
prohibited due to an external factor.'® 


farim y-dhatis 
fpeokiited for itself) 


Haram 
(Prohibited Act) | _ fariim li-ghoyrihi 
(prohibited for an external factor) 


™* Sadr al-Shast'ah, l-Tawdih, vol. 2, 683. 
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4.4.1.1 Haram li-dhatihi (prohibited for itself) 


act that is prohibited for itself is one that was declared pro- 
hibited for itself ab initio and right from the start, and not for a1 
external category. Examples of this type are: unlawful sexual inter- 
course, theft, and selling of carrion. 

‘The rule for this category is that it is not permissible ab initio 
and if the subject commits such an act, there will be no beneficial 
logal effects or the gains desired. Thus, unlawful sexual intercourse 
cannot lead to the establishing of paternity or claims of inheritance, !? 
while theft cannot be a reason for the claim of ownership, nor can 
the selling of carrion lead to ownership. 


4.4.1.2. Hardm li-ghayrihi (prohibited for an external fac~ 
tor) 


‘The act that is prohibited due to an external factor was not prohib- 
ited initially, and was legal in itself, but an external factor intervened 
and led to its prohibition, like fasting on ‘Id day. Fasting is legal oth- 
erwise, but the Lawgiver prohibited it on the day of ‘Id, because the 
subjects that day are the guests of Allh, and fasting becomes « hur- 
dle for this hospitality. Another example is the sale that involves nba. 
Sale iy legal in itself, but a condition stipulated in it that requires 
the charging and giving of interest leads to its prohibition. 

The rule for this type is that as the act is valid in itself, if it ix 
possible to remove the obstructing factor the act may be declared 
valid, Thus, according to the Hanafis, if the condition of ribd is re- 
moved from the ribd based sale, the sale may be declared valid. It ix 
for this reason that they place this type of contract in the category 
of fasid (vitinted; unenforceable) and not batil (void). 


4.4.1.3 Distinction between the two types 


‘There are two basic distinctions between acts that are prohibited for 
themselves and those that are prohibited due to an external factor: 


"Some people argue that the unlawful act here has been committed by the 


parents, while the denial of benefits is for the illegitimate offspring, who is 
innocent. 


45 Islamic Jurisprudence a 


1. When an act prohibited for itself becomes the subject-matter 
of a contract, the contract is void, that is, it will have no legal 
effects. As compared to this, when the act prohibited for an 
external factor becomes the subject of a contract, it is not void, 
but is valid or is vitiated with partial or suspended legal effects, 
according to the varying opinions of jurists on this, Thus, if the 
sale pertains to carrion or to wine, the contract is void having 
no legal effects. Likewise, a contract of marriage within the 
prohibited degree is void and has no legal effects. As for the 
contract of ribé mentioned above, it is vitiated. 


‘The reader will come across many examples that are said to 
fall in the category prohibited for an external factor. However, 
in most examples one finds that they fall in this category ac- 
cording to the majority of the jurists; the Hanafis would place 
them in the category of makrih that is closer to prohibition 
‘Thus, some care is to be exercised in studying the examples. 


© 


‘The act prohibited for itself cannot be permitted, except in 
the case of duress (idtirdr). For example, wine is prohibited 
for itself and cannot be permitted, unless the person affected is 
dying of thirst and there is nothing else available. The reason 
is that preservation of life ix a vital interest secured by the 
shari’ah. As compared to this, an act prohibited for an external 
factor may be permitted in case of dire need to the extent of 
the need. Thus, the covering of private body parts is prohibited 
not for itself, but for what it leads to, It is, therefore, permitted 
to uncover these parts in case of need, as when it is necensary 
for medical treatment, 


4.5 The Meaning of Makrih (Disapproved 
Act) and its Different Types 

The mukrih (disapproved act) is a single category according to the 

majority of the jurists, but is divided by the Hanafis into two types: 

makrih tahriman and makrih tanzihan.” The first is what has been 

called reprehensible as it is closer to the category of hardm. This type 


9 Sadr al-Shari'ah, al-Tuwdth, vol. 2, 685. 
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of act is the opposite of wayib, according to the Hanafis. It is an act 
whose omission has been demanded by the Lawgiver in certain terms 
through a probable evidence, like making a proposal for marriage 
where the proposal of another is awaiting response or even making 
an offer for sale where the offer of another is pending. Each of these 
has been established through a Khabar wéhid. The hukm or rule for 
this type of makruh is punishment for the person denying it, though 
he is not imputed with kufr. 

‘The simple makrah (disapproved) act is one whose omission is 
demanded by the Lawgiver in non-binding terms whatever the type 
of evidence from which it arises, It is one for which omission is better 
than commission, For example, a verse of the Qur'an proseribox alo 
iat the time of the Friday congregational prayer, and asks the believers 
to avoid it at that time. This, however, may be interpreted ax makrah 
rathor than prohibited; and even if it is interpreted as prohibited due 
to an external factor, the result is the same. 

‘The above division of makrih into two types is based on the 
Hanafi opinion. The majority of the jurists place makrah tahriman 
into the category of hardm insofar as it is a demand for omission 
expressed in binding terms. 

AL-Shiitibi, the MAliki jurist, explains that something that is con- 
sidered disapproved in an individual case may be deemed prohibited 
ax a whole. This means that a person should not make a habit of 
indulging in disapproved acts. 


4.6 The Meaning of Mubah (Permitted Act) 
and its Different Types 


‘The mubah or permissible act is one in which the Lawgiver hax 
granted a choice of commission or omission, without blame of praise 
for omission or commission. It is also called halal. 

‘The mubh that is mentioned in the texts is usually expressed in 
words like “There is no harm for you...," or “It is no sin for you" 
and so on. The mubdh is also understood through the principle of 
istishab, which states that anything that is not expressly prohibited 
or considered abominable by the shari‘ah is permissible. According 
to the above rule, all contracts and transactions are permissible, un- 
less there is an evidence indicating that they are not, This principle 
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cmphasises the fact that underlying rule for all things is permissi- 
Dility. Tt will be explained, however, in detail in the sources for the 
mujtahid. 

‘There is an interesting discussion in usiil al-figh about the hukm 
of mubgh. It is generally maintained by the jurists that once an act 
is extablished as mubah, the Lawgiver cannot be assumed to have 
an intention of omission or commission related to it, and the perfor- 
nuance of non-performance cannot be deemed an act of worship or 
roquired obedien 

On the other hand, there are certain groups, like a section of 
the Siifix, who are attributed with the statement that the omission 
of mubdh is a required act. They rely for this on certain verses and 
texts of the traditions in which the temporal world and its pleasures 
have been looked down upon by the Lawgiver. They also argue that 
indulging in the permitted pleasures of this world lesds to the com 
mission of the disapproved and the forbidden. The jurists, however, 
raject such opinions and maintain that omission of the mubah is not 
a required act. 

‘There have been other jurists who insist that as the commission 
of m mubah act amounts to the non-performance of a prohibited act, 
the commission of mubdh becomes wajib. Al-Shitibi, thinking in dif- 
ferent terms, has explained in great detail how the mubdh may be 
permitted for individual cases, but taken as a whole may be con- 
nidered obligatory or permitted. For example, eating and drinking ix 
permitted and the subject has a choice in eating or not eating, but 
overeating may destroy his health and not eating at all may kill him 
too; a balance, therefore, has to be maintained. He calls such an act 
wajib bi ol-kully and mubdh bi al-jus't. This means that at the level 
ol a specific evidence it is permitted, but when it attacks a purpose 
of the law it becomes obligatory or prohibited, as the case may be. 

We may raise the question here as to whether the mubdh is per- 
mitted by itself or whether it becomes permitted with the approval 
of the shari'ah? For example, whether eating and drinking was per- 
mitted anyway or only when the texts said “eat and drink". This 
question is directly concerned with the principle of istishdb, The an- 
swer will, therefore, be provided there (see p. 236 below). 
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4.7 The Hukm Wad‘ or the Declaratory 
Rule 


‘The declaratory rule or the hukn wad’ does not create an obligation; 
it isa rule that facilitates the operation of the obligation-creating rule 
or it explains the relationship between different obligation-creating, 
rules, The major classifications are: 


1, sabab, shart and mane 
2, sihhah, fasdd and buflan; and 


3. ‘azimah and rukhsah, 


4.7.1 Sabab, shart and mani‘ 


‘The secondary or declaratory rules primarily inelude the causes of, 
conditions for, and obstacles to the hukm. These may be described 
very briefly? 


4.7.1.1 Sabab (Cause). 


Sabab is the cause on the basis of which « primary rule or hukrn 
tuklifi is invoked or is established. ‘The literal meaning of sabab in the 
means to a thing, In its technical meaning it is what the Lawgiver 
has determined to be the identifier of a legal rule so that its existence 
means the presence of the rule, while its absence means the absence 
of the rule.” Thus, it is each entity or Incident whose existence the 
Lawgiver has determined to be the prerequisite for the existence of 
the hukm, and its absence an indication of the absence of the /iukrn, 
Unlawful sexual intercourse, for example, is a cause for the obligation 
of implementing hadd, while safah and insanity are the causes for 
interdiction, but when these causes are missing there is no obligation 
to impose hadd or interdiction. 

‘The cause (sabab) is divided with respect to the act of the subject 
into two types. The first is not dependent on the act of the subject, 
nor is it within his power to bring it about, Yet, when such a cause is 


3 Fog the details see Sadr al-SharTab, al-Tewddh, vol. 2, 705-20. For an even moro 
detailed explanation see al-Sarakhst, Kitéb al-Upal, vol. 2, 301 passim. 
™ See al-Ghazall, al-Mustas/d, vol. 1, 93-94 
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found the hukm exists, like the setting of the sun as a cause for the 
obligation of the evening prayer, and the beginning of the month of 
Ramadan as a cause for the obligation of fasting, and like safah for 
the obligation of interdiction. 

‘The second type is an act of the subject and is within his power 
to bring about, like journey for the permissibility of not fasting, or 
tnurder (qatl ‘amd) for the obligation of gisds, or the formation of 
contracts as a cause for enforcing their performance. Such an act may 
itself be the subject of a taklifi rule, that is, it would be required or 
prohibited or recommended, and it may fall under the category of 
declaratory rules. ‘Thus, marriage is a cause for the permissibility 
of marital relations, but it becomes obligatory when there is fear of 
falling prey to unlawful sexual intercourse. 

‘The distinction between a sabab, that is, a sabub alone and a 
wabab that amounts to an ‘Wah for a hukm is important and must be 
understood. The simplest way to understand this distinction is to say 
that when a cause can be rationally perceived to be the reason for the 
existence of the hukm it is an ‘lah, but when the cause is obscure 
for human reason and it is not possible to understand why the cause 
has been associated with « hukm, the cause is simply a cause and not 
an ‘illah. For example, human reason can comprehend why journey 
has been determined to be the cause for the permissibility of not 
fasting, but it may not understand why the month of Ramadin bax 
been fixed for fasting."* Another way of looking at it would be to say 
that the ‘ilah is a sabab that can be rationalised. 


4.7.1.2 Shart (Condition). 


‘The Lawgiver may declare that a set of facts must exist or an act 
must take place before the cause can take effect and invoke the re- 
Inted hukm.2* ‘The existence of such a set of facts is called » shart 
‘or condition for the hukm. A shart or condition then is a sign or an 
indication on which the existence of another thing depends, but the 
existence of this sign does not necessarily mean the existence of that 
thing: however, its absence does mean the non-existence of the other 


® See al-Shatibi, ol-Muwéfagdt, vol. 1, 188. 
+ For further details see al-Sarakhsi, Kulab al-Urai, wol. 2, 301 
** Tid, vol 2, 320 
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thing. By existence and non-existence of the hukm here is meant 
something of which the shari‘ah will take cognisance and to which it 
will also assign legal effects. 

In its technical sense, however, it implies a necessary condition 
for a hukm. Ablution is a condition for prayer and the presence of 
witnesses a condition for the marriage contract. The existence of 
witnesses, however, does not necessarily mean that a marriage has 
taken place, yet without witnesses « marriage would not be valid. 

‘The meaning of shar} is understood clearly by distinguishing its 
meaning from those of other attributes. There are similarities and 
differences between a shart and a rukn. The similarity is that the 
legal existence of a thing depends on both; if either is missing the 
act is not valid or the hukm does not exist, The difference between 
the two is that a rukn (element) is always part of the act, while a 
shar} is external to it. For example, bowing is a rukn or prayer and 
is a part of it, while ablution is a condition and is external to prayer. 

‘There are similar distinctions between sabab and shart. The sim- 
ilarity is that both are external to the act and on both depends the 
existence of the Aukm. The difference is that the existence of the 
cause necessarily leads to the existence of the hukm, but the exis 
tunce of shart does not necessarily mean the existence of the /iukm, 
as in the case of witnesses to a marriage contract. 

A shart is divided into two types by the jurists: shart shar't and 
shart ja‘ali, These are conditions imposed by the Lawgiver and con- 
ditions imposed by the subjects, as in contracts that accept them, 


4.7.1.3 Mani‘ (Obstacle). 


A condition or set of facts may exist that prevent the hukm from 
being applied even if the cause is found and the condition is met. The 
obstacle or mana‘ is a factor whose existence indicates the negation of 
‘4 ftukm or its sabab, This implies that an obstacle is of two types. The 
first type negates the hukm or prevents it from coming into operation, 
like the negation of the hukm of retaliation when the accused ix the 
father of the victim. The other type is the obstacle that affects the 
cause and prevents it from coming into being. The majority of the 
obstacles are of this type. Those who will study Islamic criminal 
law should understand that the first kind of mani‘ constitutes the 
doctrines of criminal law also called general defences. The principle 
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is the same as in Western criminal law where the definition of the 
crime is not constituted unless the doctrines are read in with them, 
that is, the general defences are implied in the definition. We shall be 
discussing some of these general defences under the heading of legal 
capacity of the mukallaf (subject). 


4.7.2. Sihhah, fasdd and butlan (validity, vititation 
and nullity) 


An act that is obligatory, recommended, or permixsible may be re- 
quired to be performed in a certain maniher by the Lawgiver.* When 
the act is performed properly it is deemed as valid (sahih) otherwise 
it is null and void (béfil). Here too the Hanafites add another cat- 
gory called irregular or vitiated (fésid). Such an act can become 
valid if the cause of the irregularity is removed, otherwise it stays 
suspended. It may, however, have some legal effects. An example is a 
contract involving ribd. Under Hanafi law such a contract is conwid- 
ered vitinted (fésid). This means that it can become a valid contract 
if the offending condition is removed. Such a contract is to be dintin- 
guished from the voidable contract under law. A voidable contract is 
dependent upon the option of the parties, while in a fasid contract 
the offending condition must be removed; the parties have no option 
in this. 


4.7.3 ‘Asimah and rukhgah (initial rules and exemp- 
tions) 


‘The Lawgiver may indicate that one Auk is to be considered as an 
obligation imposed initially as a general rule (‘azimah).27 ‘This may 
be followed by another rule that is an exemption (rukhgah) from 
the general rule. Drinking of wine is prohibited as a general rule 
Tn cases of duress (idfirdr), however, one is allowed to consuine it, 
if it saves one from dying of thirst. This is a rukhsah. According 
to some jurists, the entire law may be classified into general rules 
and related exemptions. This division has important methodological 
consequences and helps the jurist achieve analytical consistency. One 


% Sade al-SharT'ah, al-Tawdih, vol. 1, 30. 
* Thid., vol. 2, 686. 
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important significance is that analogy (giyds) cannot proceed from an 
exemption, it must be based on a general rule, Thus, if the contract 
of salam is an exemption from the rules of ribd, it cannot be used ax 
fa basis for constructing further analogies to obtain exemptions. ‘This 
provision, considered with other strict conditions, further narrows 
down the operation of giyds. 


4.8 The Purpose of the Classification 


‘The primary purpose for Muslim jurists in classifying the hukmn shar't 
into obligation-creating rules and into declaratory or rules was to 
show that by the term law we mean not merely the command of 
the Lawgiver, but also categories like mubah and the declaratory 
communications that include secondary rules. This gives us a meati- 
ing that is much wider than the simple literal meaning of the word 
“command.” John Austin, in his imperative theory of law, lad de- 
fined law as a “command” for which he has been taken to taxk by 
legal philosophers like H.L.A. Hart, because it cannot explain the 
power-conferring rules that are not really commands. Such rules uti- 
der the Islamic legal system fall within the category of mubdh. It ix 
also for this reason that the hukm shar'f cannot be translated as a 
“command.” 

In addition to this, the classification helps us understand how the 
taklifi and wad'‘t rules interact to create obligations and determine 
the operation of law. The declaratory rules facilitate, so to say, the 
application of the obligation-creating or takiiff rules 


Chapter 5 


The Lawgiver (Hakim) 


5.1 Allah is the True Source of all Laws 


‘The source of all laws in Islam is Allah and Allah alone, The verse 
of the Qur'in, “The hukyn belongs to Allah alone,” [Qur'an 6:57] ix 
often cited in support of this. This basic rule determines the character 
of Islamic law and gives direction to all interpretation and ijtihdd. 
‘The rule says that it is Allah’s laws alone that are acceptable to the 
Muslim. No temporal authority can command a Muslim's obedience, 
unlexs the authority is based on the commands of Allah. This is the 
essence of social contract’ within a Muslim community. 

Each Muslim is a Muslim not only because he believes in the 
existence of one God and the truth of the mission of His Messenger, 
but also because the laws are prescribed by the Wise and Just Lord. 
It is these laws that grant him security from oppression and ensure 
justice and fair play in all dealings. A Muslim surrenders his will to 
Islam so that his life may be regulated in accordance with the hukm 
of Allah. 

What, then, do we mean when we say that Allah is the True 
and Ultimate Sovereign? What is the general nature of the laws laid 
down by Allah? In other words, can we see a brosd intention of 
the Lawgiver when we look at all the laws? We, therefore, ask the 
question: Are these laws laid down in the interest of Man? Thus, if 


‘By social contract we mean the basis upon which Muslims, acting upon the 
commands of Allah, have agreed to cooperate with each other and to live to 
gether in the form of an organized Muslim society. 
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we make a law that serves the interest of humanity (say based upon 
utilitarian principles), can this law be assumed to be valid and in 
accordance with the dictates of the shari'ah? 

Further, an extension of the above inquiry pertains to the in- 
dependent use of reason. If the assumption is that Allah's laws are 
always in conformity with human reason, then, can we also assume 
that all laws that appear reasonable to humans must be in conformity 
with the shari‘ah? 

‘There are a number of other questions that pertain to the 
methodology to be adopted to ensure that laws conform with the 
injunctions of the Que'&n and the Sunnah, but these require exhaus- 
tive analysis and will not be taken up in this chapter. 


5.2 The Fundamental Norm of the Legal Sys- 
tem 


‘The fact that ultimately Allah alone is the source of all laws indicates 
to us the fundamental rule or norm of the Islamic legal system.” The 
other rules of the legal system are all referred to, or checked against, 
this norm for their validity, The fundamental norm is repeated yoveral 
times each day by every Muslim, It is contained in the declaration 
“There is no god, but Allab, and Muhammad is the Messenger of 
Allah," As the Muslim is ready to accept the laws of Allah, he will 
accept only those laws that were revealed through His Messenger 
‘The revelation granted to the Messonger is in the form of the Qur'an 


"The idea of the fundamental norm or grundnorm was introduced into legal 
philosophy by Hans Kelsen, the German legal philosopher He tried to present 
‘a concept of law that was different from the one presented by John Austin. 
‘Austin had stated that law is the command of the sovereign enforced under 
threat of sanctions. Lo other words, a valid law is a command of the sovereign 
Kelsen, on the other hand, stated that each law in a state, in order to be valid, 
must conform with a basic rule or norin, and in a modern state, he said, such 
‘a norm is provided by the constitation, Thus, the fundamental norm is that 
cach law must conform with the constitution in order to be valid. Kelsen's 
theory was employed in Pakistan in cases related to the imposition of martial 
law as well as other matters related to the Objectives Resolution, The idea of 
tho grundnorm has, therefore, figured prominently in case law. The Objectives 
Resolution is now part of the Constitution of Pakistan as article 2A. The impact 


of this article is that all Jaws must conform with the injunctions of the Qur'&n 
and the Sunnah. 
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Once this is accepted, we find that the Qur'an itself declares the 
Sunnah of the Messenger of Allah to be a source of laws. Some say 
that the Sunnah is itself a form of revelation, that is, revelation in 
meaning alone as compared to the Qur'an, which is revelation in 
both word and meaning. Starting from the other end, the Muslim 
may say: 


© Lam ready to obey such and such law as it has been commu- 
nieated to me by a qualified jurist. 


¢ I follow the opinion of the jurist as it is in conformity with the 
sources of Islamic law. 


© Tobey a law based on the sources as they are the sources re- 
vealed to Mubammad. 1 obey Mubammad for he is the Mes- 
senger of Allah, and 


© I believe in Allah. 


Tn thin way the validity of all laws is traced to Allah. This basic norm 
or rule does two things. First, it provides a standard or criterion 
with which we can judge whether or not a law is valid law. Second, 
it creates for each Muslim an obligation or duty to obey the law. A 
subject of an Islamic state does not have to look for some external 
rule of morality or justice for his duty to obey the law. 


5.3 The Law and the Interest of Man 


Has the Lawgiver laid down laws in the interest (maslahah) of Man? 
If this is true, can the interest of Man be an independent source of 
Jaws? Is Man free to determine his own interest, or is it predetermined 
by the Lawgiver? These questions have always been at the forefront 
of Islamic legal theory. The answers form the basis of the principle 
of istislah that seeks to secure the interests (masdlih) preserved and 
protected by the Islamic legal system. This issue is extremely impor- 
tant for ijtihdd and the framing of new laws in the present times 
‘The reason is that in the absence of a direct and express evidence in 
the Qur'an and the Sunnah, laws are to be framed in the light of the 
interest (maslahah) of Man as determined by the Lawgiver. 
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‘The majority of the Muslim jurists agreed that the Lawgiver lays 
down laws in the interest of Man. There have been some yoices 
against it too, notable among them being the objections of the il- 
lustrious Imam al-Razi (d. 606 A.H./1210 C.E.). He gave extremely 
powerful arguments against this idea.* Al-Razi did concede though 
that whenever we consider the laws and the interests of Man, we find 
them lying side by side, or existing together, yet we cannot estab- 
lish a causal relationship between them, that is, the laws are laid 
down because they serve the interest of Man. The problem may be 
explained in a simple way. 


5.3.1 Is Man the sole purpose of creation? 


‘Take the case of a factory producing something. The sole purpose 
of the existence of this factory is the creation of a product. Every 
directive that is issued to the workers is intended to enhance the 
quality of this product or to create it on time, or to create a product 
that is more useful. The factory does not exist for the workers, but 
for the creation of that product. The effective production of goods, 
however, requires that the interest and welfare of the workers be kept 
in view, for that will lead to a better product, If the worker perform» 
well he is rewarded or promoted, because he is in harmony with the 
process leading to the ultimate product. If he does not perform well, 
he will not be rewarded and may also be penalised for a breach of 
discipline, The factory does have laws to regulate the activity of the 
workers, These laws are laid down primarily to ensure an effective 
production of goods, though the laws may indirectly serve the interest 
of the worker. 

Is Man the final product of this universe created by Allah, or is 
the purpose of this universe something larger, larger than Man? 

ee on hs Sd lt 
What! Are ye the more dificult to create or the heaven (above); 
(Allah) hath constructed it. (Qur'an 79 : 27] 


If Man is the sole purpose, then, all lows must have been made to 
serve his interest, On the other hand, if the purpose of the creation of 
the universe is something other than Man as may be understood from 


° See al-Raal, al-Mahyil ft ‘Tim Usa al-Figh, vol. 5, 168-180, 
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the above verse, then, is Man in the position of the worker, a servant 
of Allah (‘abd Allah), who is to be rewarded if he performs well and 
punished if he misbehaves? The laws in this case would appear to 
be lying side by side with the interest of Man, as al-Razi maintains, 
because they are actually serving some larger purpose. Again, if Man 
is the sole purpose of the universe, the laws would be laid down to 
serve his interest alone. Thus, there would be a causal relationship 
between the laws and the interest of Man. In such a case, would he 
be called the vicegerent of Allah (khalifat Allah)? Some jurists have 
conceded that it is proper to assign this title to Man, for the Qur’in 
mentions it too, while others consider it as heresy and maintain that 
the reference in the Qur'an is to some previous creation to which 
Man is a successor (khalifah).* The latter jurists prefer to use the 
title “vicegerent of the Messenger” or khalifat al-Rastl. The answers 
to these questions are known to Allah alone. That is where the jurists 
leave the discussion, and we should do the same. 


5.3.2. Can we employ maslahah (interest) for new 
laws? 


Whichever approach we take on this issue it does not alter the deci- 
sion on the interest of Man. There is some relationship betwoen the 
Interest of Man and the hukm of Allah. It docs not matter if this is 
causal relationship. The majority of the jurists, therefore, agroe that 
maslahah or the interest of Man may be employed for the derivation 
of new laws. This in no ease means that the Muslims are free to make 
laws in accordance with whatever they deem to be their interest. The 
interest of Man is determined by the Lawgiver Himself, and there is a 
determined methodology for identifying this. The jurists have taken 
great pains to lay down this methodology in a way that the laws do- 
rived through it may still be termed as the ahkam of Allah. It would 
not be an exaggeration to say that the key to the future development 
of Islamic law is through the doctrine of maslahah,* as will be shown 
later in this book. 


“See e.g, Qumaruddin Khan The Political Thought of In Taymiyyah (Istamn- 
abad, 1973) 78 for a discussion of Ibn Taymiyyah's views on the subject. 
5 "The intention bebind the use of the word “doctrine” is to distinguish it from 
the narrower principle of magslahah, which is a form of extended analogy. 
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5.4 Are the Shart‘ah and Natural Law Com- 
patible? 


Can the ahkam (legal rules) be discovered by human reason indepen- 
dent of the sources of Islamic law? ‘This is a question that pertains 
to natural law or to the use of reason independent of the shari‘ah. 
‘There have been heated debates among the early Muslim jurists over 
this issue, though the terminology used by them was different. The 
terms they used were hasan (good) and gabih (bad or evil). 
Natural law has a very long history beginning in ancient thought 
and continuing right up to our times. The classical theory of natural 
law, as Hart puts it, is that “there are certain principles of human 
conduct, awaiting discovery by human reason, with which man-made 
law must conform if it is to be valid."7 It should be made clear that 
natural law has not always been associated with God, and even when 
it has been its basic assumptions have not been dependent upon a 
belief in God. Our discussion, however, pertains to # much restricted 
version of natural law in which belief in Allah as the Lawgiver and 
Master of the Universe is essential. Even in the West, the real de- 
volopments in natural law came through the writings of Thomas 
Aquinas. Some of his views, it is acknowledged in the West, were 
based on the works of Ibn Sind and the Spanish jurist-philosopher 
Thn Rushd (Averrdes), especially his commentaries on Aristotle. To 
describe what we mean by natural law in this context, let us borrow 
4 definition provided by John Austin. He says: 
Of the Divine laws, or the laws of God, some are revealed or pro~ 
mulgated, and others are unrevealed Such of the laws of God aa 
are unrevealed are not unfrequently denoted by following names or 
phrases: ‘the law of nature;" ‘natural law," ‘the law manifested to 
man by the light of nature or reason.” 
Paley and other divines have proved beyond a doubt, that it was 
not the purpose of Revelation to disclose the whole of those duties 
Some we could not know, without the help of Revelation; and these 
the revealed law has stated distinctly and precisely. The rest we 
may know, if we will, by the light of nature or reason; and these the 


“Sadr al-SharTah, al-Towdih, vol, 1, 32-33. 
"HLA. Hart, The Concept of Law (Oxford, 1961), 182. 
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revealed law supposes or assumes. It passes them over in silence, or 
with a brief and incidental notice* 


Austin also says that these “unrevealed” laws are the only laws which 
God makes for that portion of mankind who are excluded from the 
light of revelation.? We may qualify Austin's description of natu- 
ral law by saying that these are laws that are to be discovered by 
mankind through reason prior to revelation, that is, before the ar- 
rival of the light of revelation amidst a particular community. Once 
revelation has come, such laws may only be discovered in the light of 
revelation, because revelation does not pass them over in silence; it 
indicates them through general principles. We are now ready to look 
briefly at some of the discussions of Muslim jurists. 

‘There was complete agreement among Muslim jurists about the 
meaning of the words of the Exalted, “The hukm belongs to Allah 
alone.” [Qur'in 6 : 57] The Mu'tazilah agreed with the majority that 
the source of all laws is Allah, but they disagreed with them about the 
identification and discovery of these laws prior to revelation, They 
maintained that reason can discover the laws of Allah, that is, the 
shart ahkdm, in the absence of revelation. The Mu'tazilah were not 
alone in holding these views and there were other sects who held the 
same or similar views, especially the Maturidis, some of whom were 
Hanafix, though their views were slightly different. Sadr al-Sharl'ah 
has the following to say: 


The term shar'iyyah (legal according to Islamic law) includes 
all that would not have been known had the communication 
from the Law not been issued. This is irrespective of whether 
this communication pertained directly to a particular hukm or 
‘was issued in a manner that the hukm was dependent upon 
it, as in the issues based on analogical deduction. The rules 
for these too would be legal for had the communication not, 
‘beon issued for the original case, the rule extended for analogy 
would not have been known either. This stipulation (of the 
term shar‘iyyah), therefore, includes the goodness (fhusn) and 
-badness (qubh) of all acts according to those who deny that 
this can be discovered through reason. 


* John Austin, Lectures on Jurisprudence (London, 1911) vol t, 104. (Eraphasis 
in the original). 
© Austin, Lectures, wol. 1, 104, 
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Know that, in our view (Hanaft), and that of the majority 
of the Mu'tazilah, the goodness of some acts as well as their 
badness can be discovered through reason, but in certain acts 
they cannot be discovered and are dependent upon the com- 
munication from the Lawgiver. The first type of acts aro not 
part of figh; they belong to the domain of ethics. The second 
type are part of figh and the definition of figh remains sound, 
comprehensive and precise (with the stipulation of the term 
shar‘iyyah) according to this view 

According to al-Ash'art and his followers, on the other hand, 
the goodness and badness of every act is known through the 
shari‘ah (even those of purely moral acts) and all these acts 
would, therefore, be part of figh (according to the definition 
under discussion).!" 


‘The Ash‘arites held the view that the laws of Allah can be dix- 
covered through revelation alone and there is no way in which reason 
can discover these laws. The basis of this disagreement is the debate 
over husn and qubh or good and evil or right and wrong, 

‘The basic question was whether an act recognised by reason as 
good or right in itself became binding on the subject? Was he to 
act upon it even in the absence of revelation or prior to it? ‘The 
Ash‘arites maintained that even if reason could identify such an act 
there was no obligation to obey it or act according to It, the sole 
criterion for right and wrong being revelation. An extreme view of 
the Mu‘tazilah appears to be that the laws of Allah must conform 
with reason, in fact, some of them appear to have gone so far as to say 
that it is binding upon Allah to lay down laws that conformed with 
reason. This was objected to by many as it amounted to restricting 
the attributes of Allah.!* 

‘The essential point in all this is whether reason can be used as a 
source of law for those things on which the shari‘ah js silent? In other 
words, if something is not expressly prohibited or commanded by the 
Qur'an and the Sunnah, can the law for such a thing be discovored 
through reason? The answer of the majority appears to be a clear 
“No!” 

‘This, however, does not mean that reason has no part to play 
in the discovery of laws in Islam. The requirement is that all reason 


"Sadr al-Shart'ah, al-Tawgth, vol. 1, 32-33, 
"" See ibid., 345-47, 
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and reasoning must proceed from the principles in the Qur’in and 
the Sunnah. The process is the saine in many other legal systems and 
judges are required to apply the general principles of law rather than 
those of natural law. The fundamental position of Muslim jurists is 
that there is no such thing as natural law outside the realm of the 
shari‘ah on which we can rely as soon as we discover that a rule of law 
is not directly discoverable from the texts. Such a rule, they insist, 
needs to be discovered directly or indirectly from the principles of 
Islamic law, and not from some “ominous brooding in the sky,”!? 

IN THE FEW ISSUES DISCUSSED ABOVE, we have tried to examine 
some factors that can intrude upon the concept that the hukn bo- 
longs to Allah alone, ‘This is a very important, interesting, and fertile 
‘area. Many conceptions of, and misconceptions about, Islamic law 
can be cleared up if they are discussed in the light of this concept. 
‘The conclusion we may draw is that a hukm or a rule of law in an 
Islamic state is only that injunction that has either been directly 
stated in the texts of the Qur’in or the Sunnah or in which the i 
tuntion of the Lawgiver has been ascertained and verified through 
methods aceepted as valid in Islamic law 


"74 phrase used by Oliver Wendell Holmes for natural law. 


Chapter 6 


The Act (Mahkim Fih) 


‘The hukm shar‘i, as stated earlier, has three elements, which interact 
with each other to give rise to liability and to the obligation to obey 
the law. The three elements of the hukm or a rule of law in the Islamic 
legal system are: the Lawgiver (Hakim); the act to which the hukrm 
is related (mahkiim fih, also referred to as mahkim bih); and the 
subject who performs the act (mahkiim ‘alayh), that is, the person 
who ix under an obligation to obey the law. The first element has 
already been discussed. In this chapter, the second element will be 
examined briefly, 

‘The mahkim fih is the act to which the hukm is related. The 
act in always the act of the subject if the communication from Allah 
iy related to this act by way of taklif, that is, when it creates an 
obligation. If the communication (khitdb) is related to an act by way 
of declaration, that is, through a secondary rule, the act may or may 
not be the act of the subject. For example, when there is a command 
to pay the zakdt, the obligation it creates is linked to the act of the 
subject. On the other hand, when there is a command to fix the 
minimum nigdb for zakat, there is an obligation to obey a secondary 
rule (hukm wad‘), which is in the nature of a declaration supporting 
the Imposition of sakat. 

Muslim jurists discuss the mahktm fth from two aspects: the con- 
ditions of taklif and the nature of the act. 


* Sadr al-Shar'ah, al-Tawgth, vol. 2, 715, 
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6.1 The Conditions for the Creation of Obli- 
gation (Taklif) 


‘The jurists mention a number of conditions for the existence of obli- 
gation (taklif). A person acquires an obligation, and is placed under 
some kind of duty, when all these conditions are met. Two important 
conditions are noted here” 


6.1.1 The act to be performed or avoided must be 
known 


‘The first condition for the creation of an obligation is that the sub- 
ject must be asked to perform a known act, There is no obligation to 
perform an unknown or uncertain act. The reason is that the subject 
has to conceive the act in his mind and usually formulate an intention 
for its performance. There is a tradition to the effect that the perfor- 
mance of acts is determined by the nature of the intention (Verily the 
(nature) of acts is determined by intentions). The knowledge of the 
subject about the act here implies either actual knowledge or at loaxt 
potential knowledge, that is, he should either be aware of the nature 
of the act or be in a position to find out about it either directly or 
indirectly. For knowledge about the nature of the act, the existence 
of the subject within the Islamic territory (dar al-Islém) ix consid- 
ered sufficient, Thus, the rule within the dar al-Islam is the same as 
that in law: “ignorance of law is no excuse even in & layman.” Islamic 
law, however, makes an exception in the cases of shubhah ft al-dalit 
(doubt in the case of conflicting evidences).? These are equivalent to 
mistake of law and mistake of fact in the positive law. 

‘There is a disagreement among the Hanafis and the Shafi'ts about 
the presence of the subject within the dar al-Islam for acquiring a 
legal obligation. It rests on whether tho world is one with respect. to 
the ahkdm of Allah or is divided into two worlds, that is, obligation 
exists where the Islamic state has jurisdiction. 


* For a systematic exposition of the conditions of obligation, see al-Ghasall, al- 
Mustasfa, vol. 1, 53-54 


* Soo Sadr al-Shar?'ah, al-Tawdih, vol. 2, 784-97. 
* Ser al-Dabtisi, Ta’sis al-Nazar, 67 
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6.1.2 The subject should be able to perform the act 


‘The second condition is that the act should be such that it can be 
performed by the subject; it should not be an impossible act. The 
purpose of creating an obligation is to command the obedience of the 
subject. If the subject is not able to perform the act, the creation 
of the obligation becomes futile. This condition is split up into two 
sub-conditions: (1) there is no obligation to perform an impossible 
act; and (2) the performance of the act should be dependent on the 
will of the subject, 

‘The former case is obvious. The latter includes such acts that 
involve the subject's inner emotions over which he may have little 
control, Thus, the tradition that requires the subject not to fool an- 
gry is not in the nature of an absolute command creating « binding 
obligation. It is more in the nature of a recommendation or an ad- 
vice, The same would apply to a father loving some of his children 
more than the others, though he is not permitted to let this love 
interfere with his other legal obligations towards his children whom 
he is supposed to treat equally. 

Further, the ability to perform the act may be relative to the 
nature of the act. What, then, about acts in which hardship is exces- 
sive? The answer depends upon the act itself. For example, hardship 
involved during # journey while fasting is more than normal, and 
here the Lawgiver has provided relief. In other cases, where the act 
relates to 4 communal or collective obligation and has to be met 
by some persons and not everyone, the act must be performed even 
with the accompanying hardship, as in the case of jihdd. There are 
cases where the subject invokes the hardship himself, because of his 
eagerness to please the Lawgiver or for some other reason, Consider 
the case of the person who used to stand constantly under the sun 
while fasting, He was ordered to stay in the shade and to sit down to 
complete his fast. There were several other incidents like this during 
the period of the Prophet (peace be on him). 


* AL-Ghasill, al-Mustagfi, vol. 1, 5454 
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6.2 The Nature of the Act (Mahkim Fih) 


‘The structure of Islamic law, its classification, and the consequential 
obligations and duties, revolve around a set of rights. The classifica 
tion of laws in Islam can generally be gleaned from the writings of 
Hanafi jurists. 

Each act affected by an obligation creating rule (hukm taklifi) is 
based on a right. There are three kinds of basic rights in Islamic law 
the right of Allah, the right of the individual, and the rights of the 
individuals collectively or the right of the state. The third category 
of rights is mentioned rarely by jurists, because it relates to the area 
of law with which they did not deal directly. This is the area left 
to the ruler (imdm). This kind of right is sometimes designated 1 
the right of the ruler (hagg al-sultan)® or as the right of the state 
(hagq al-saltanah).” Modern writers consider the right of Allah and 
the right of the state or that of the salfanah to be the same thing, 
because both are related to social interests, A thorough analysis of 
the Islamic legal system shows, however, that rw nici oF ALLAN is 
DISTINCT AND INDEPENDENT OF THE KiouT oF THE staTE. This is of crucial 
significance in understanding the structure of Islamic law. In fact, 
when we use the term hugag al-'ibéd in the plural we may mean the 
rights of individuals generally, or we may mean the collective rights 
of the individuals, that is, the rights of the community ax a whole, In 
this latter sense, that is, the rights of the community, the implication 
should be the same as the rights of the state or saltanah. Again, the 
rights of the state should not be merged with the rights of Allah 

Once this has been understood, we may say that sometimes the 
right of Allah may coexist with the right of the individual, In these 
cases, it is either the right of Allah that is predominant or it is the 
right of the individual that is at the forefront. This gives rise, in all, 
to the following kinds of rights: 


1. The right of Allah (hagg Allah—al 3 ) 
2. The right of the individual (hagg al-‘abd—a.a)) 3= ) 


© See fbn Rushd, Bidayat al-Mujtahtd, vol, 2, 303. 
7 See al-Miwardi, alAhkam al-Sultdnsyyah, 237-35. 
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3. The right of Allah lying side by side with the right of the indi- 
vidual. These are of two types: 


(a) Those in which the right of Allah is predominant. 
(b) ‘Those in which the right of the individual is predominant. 


4. The collective rights of the individuals or of the community, 
also referred to as hagg al-saltanah or hagg al-sultan, 


Right of Allah 


Mixed Right of Allah Predominant, 
pabeeeeneees Right of Individual Predominant 


fight of the _ Single Individual 


Collective 


Right of 
Individuals 


‘The classification of rights in of great significance in understand- 
ing the structure and operation of Islamic law. There are many prac- 
tical consequences attached to these rights. It is said that where there 
is a right there is a corresponding duty. The Muslim jurists also deal 
with duties with reference to rights. The classification of laws on the 
basis of rights is explained below. 


6.3. Classification of the Hukm Taklift on the 
Basis of Rights 


The proper classification of laws, perhaps, was first provided by the 
Hanafi jurist al-Sarakhsi.* The majority of the jurists classified laws 


* Al-Sarakhsl, Kitéb al-Uyil See the last chapter in vol. 2, The classification of 
the rules within the category of the right of the state is left by the jurists for 
the imam, who is theoretically a full mujlahid The ruler may decide how the 
rights of the state are to be classified in sccordance with his ijtihdd and his 
times. The classification of the right of state may, therefore, vary in different 
ages. 
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under the heading of mahkim fih or the act to which the hukm is 
related. Under the heading of the hukm shar, they give an account 
of the obligations arising from the operation of the act in relation 
to the fuk. ALSarakshst combined the two, It is in this combined 
form that the subject is approached here. 


We also find this classification in alBasdawTs book on wsdl al-figh See 
its commentary “Abd ab’Ante abBukhért, Kashf ol-Asrar. When we exam- 
ine the two books, that is, al-Sarakhsl's book and al-Bazdaw''s book, jt be- 
comes obvious that al-Baadawi's book is a highly systematic arrangement of 
alSarakhst's book with additions and with its own merits (Al-Basdaw! is re- 
ported to have died in 482A.H., while al-Sarakhsl is reported to have died in 
489 or in 490A. —so the dates do not tell us much). Many of the sentences 
(and definitions) are the same too. We are not implying here that al-Bazdawi 
‘was relying upon abSarakhals work or vice versa. Thin is something that 
researcher will have to unravel taking into account that al-Sarakhal is reported 
to have written his book in jail, as he was imprisoned from the year 466A.H. 
‘onwards for a considerable period and was released close to the ond of his life 
although reports wary, The researcher should also take into account that al: 
Bazdaw! is also reported to have written a book in eleven volumes on figh, and 
this book was also called af Mabrit. He ix also reported to have written com 

taries 0 most of the books on which al-Sarakhsf has written commentaries 
Nevertheless, both books oa wytil are outstanding in their own ways and both 
jurists are wall aware of many delicate points of the law, an awarenoss that we 
‘do not find in many other well known books. 

‘What we mean then is that it ix possible that both were relying on an earlier 
authentic work, It is well known that the practice of Muslim jurist's has been 
(o improve earlier texts and elaborate or abridge them for their own work 
It is ponsible that both were relying, for example, on a work by al-Halwant, 
who was alSarakhat’s teacher. The book that we think may have been used, 
however, was al-Dabisi's Tagwim al-Adiltoh ‘Abd al-'Axis al-Bukhart refors 
to it an occasions while clarifying difficult points in al-Bazdaw!'s book. Al- 
Bazdawi is reported to have written a commentary on this book. As far ax 
we know, Taqwim al-Aditlah bas not been published so far. From our personal 
knowledge, we know that some Turkish scholar was working on it a few years 
buck. We have not been able to see the manuscript and, therefore, cannot assert 
for a fact that this book was being relied upon by both writers 

AL-Dabiist was an outstanding Hanafi jurist who died in the year 430 A.H 
at the age of 61 it is said. Even Iméo al-Ghazalf has relied on bin for many 
issues that he discusses in his books on ust An even earlier work by Abii Bakr 
al-Jasss (d. 370A.H.) on upal does not contain this classification. Till such 
time that the issue is clearly settled, we ate giving the credit to al-Sarakbsi 
What we mean here is that he was the first to express it in writing, just like 
credit is given to al-Shifi' for writing the first book on us It js obvious that 
‘even jurists like al-Sarakhst were benefitting from their teachers whose works 
are not available for examination today 
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Al-Sarakshst says that all ahkam are divided into four kinds of 
rights.” These are further subdivided as follows: 


1. Rules that relate to the right of Allah alone. These are of cight 
kinds: 


. 


Pure Worship, The first of these is belief in Allah or iman. 
‘The second is prayer. The third is zakdh. The fourth ix 
fasting (sawm). The fifth is hajj. The sixth is jihad, There 
are other acts of worship associated with the above like 
‘umrd and i‘tikdf (seclusion in a mosque for worship). 
Pure punishments, These are the huddd penalties that 
have been instituted as deterrents, as pure right of Allah, 
Imperfect punishments. The example of this type is pro- 
vention from inheritance in case of murder, that is, the 
murderer cannot inherit from the victim, 

Those vacillating between a worship and a penalty. These 
are the kaffarat, that is, acts of expiation made for differ- 
ent reasons, 

Worship in which there is an element of a financial lia- 
bility. The example for this is sadagat al-fitr, which is a 
payment made before the ‘Id following Ramadan, 
Financial liability in which there is an element of worship, 
‘This is like ‘ushr, the ten percent charge levied on the 
produce of land. 

Financial liability in which there is an element of a pun- 
ishment. The example given by al-Sarakhst is that of the 
khardj tax. 

‘Those that exist independently. These are three: those 
laid down initially as a rule; those that are imposed as an 
addition to & rule; and those that are associated with the 
initial rule. The examples of these are the khums levied 
on cattle, minerals, and treasure-troves. 


2. Rules in which the right of Allah and the right of the individual 
lie side by side, but the right of Allah is predominant. These 


® Al-Sarakhsi, Ud, vol. 2, 332; Sadr alShari'ab, al-Taw#ih, vol. 2, 729 passim, 


96 


Islamic Jurisprudence $6.3 


awe like the the Aadd of gadhf. It is to be noted that for the 
Shaft jurists this is a pure right of the individual 


3. Rules in which the right of Allah and the right of the individual 


lie side by side, but it is the right of the individual that is pre~ 
dominant. For this category the example is gis or retaliation 
for bodily injuries or culpable homicide amounting to murder 


4. The last category is that of rules affecting the right of the in- 
dividual. This category includes almost everything that is not 
included in the above categories and is beyond reckoning. The 
important point to consider is that al-Sarakshst does not men- 
tion ta'2ir or discretionary penalties. The reason is that the dis- 
cretionary penalties fall within the category of the right of the 
individuals, when these are considered collectively, that is, they 
are the right of the state. The Hanafi jurist al-Kéisint clearly 

os that all ta’sir relates to the right of the individual." The 

‘if'T jurist al-MAwardi has caused some confusion by stating 

that some ta'zir penalties fall under the right of Atlah.!! Al- 

Maward?'s statement leads to analytical inconsistencies. Some 

later Hanafi jurists have also given confusing opinions on the 

issue, For our purpowes, we adopt the more detailed Hanafl 
view. 


‘The classification given above pertains to obligation-creating 


rules and shows how each type of law is linked with a right, which is 
cither a right of Allah, or the right of the individual, or the right of 
both, The most important thing to remember, however, is that each 
act to which a hukm is related must be assigned a specific right or 
combination of rights. Each act, therefore, must be a right of Allah, 
or the right of the individual, or a combination of the two. In the 
classification provided by jurists, the right of the saltanah is not men- 
tioned, because the further sub-classification of this right is left to 


Al-Kasini, Badd’ al-Sand', vol 7, 65 He makes this statement while ex- 
plaining how ta'sir is proved. 

\' Al-Mawardi, al-Ahkim ol-Sulténiyyoh, 236. This is not to say that his statement 
i incorrect. In fact, in the Shafi school to which he belongs, even the hadd of 
qadhf is a right of the individual, He includes other penalties within the hudiid, 
ke the refusal to pay debts, and considers them the right of the individual. 
Toid, 223 
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the ruler. It should be obvious, however, that all acts related to ta'sir 
offences, to taxes other than zakdt, and a host of other areas will all 
be affected by the right of the state, as distinct from the right of 
Allah, Acts affecting the right of Allah involve duties owed to Allah 
alone, while the right of the state relates to obligations created by the 
stato, Even the ruler or the state owes some rights to Allah. As the 
causes, consequences, and conditions affecting the right of state vary 
with the passage of time, the fugahd’ saw no need to iasue permanent 
rulings for them. 


6.4 Classification of Duties: Original and Sub- 
stitutory 


Each right has @ corresponding duty. A right is secured when the 
subject who owes the duty brings about the required act, that is, 
performs the duty owed by him. Muslim jurists say that each duty has 
an original form (ast) and a substitutory form (khalaf). For example, 
performance of prayer is a duty that flows out of a right of Allah 
requiting it, The condition for its performance is ablution (wuda') 
with water, which also becomes a duty as it completes a wijib. If 
the subject fails to perform this duty, because he cannot find water, 
the Lawgiver provides a substitute in the form of clean soil, In the 
case of gisdy (retaliation), it is the duty of the ruler or the state to 
subject the offender to gisés. If this is not possible for some reason, 
the state has to ensure the recovery of compensation in money as a 
substitute (badal sulh or diyah). 

Some writers, following Abdur Rahim, have called this a classi- 
fication of rights: original and substitutory rights. This is possible, 
because where there is a right there is a duty, It is suggested, how- 
ever, that it is better to focus on performance and duties, otherwise 
some confusion may be created. This can be seen from the example 
of retaliation above. Qisds is claimed by the state as a mixed right of 
Allah and the individual (the heirs of the victim). When gisds is not 
possible monetary compensation is substituted. Is the right of Allah 
replaced by the right of the individual here during substitution? The 
question is answered when we think in terms of duties. Thus, when 
we speak of original and substitutory rights, we may not be speaking 
of the original claimants of these rights. 


98 Islamic Jurisprudence §6.5 


‘The rule for substitutory duties is that they cannot be performed 
unless the original duty has been created and is not possible to per- 
form 


6.5 The Importance of the Classification for 
Islamic Criminal Law 


There are many ways in which the classification of the mahkyh th 
into various kinds of rights and their related acts is employed in 
Islamic law. The explanation of the above classification will remain 
incomplete if we do not indicate some area of the law with respect 
to the operation of different rights. We have chosen the criminal law 
to do 0, though we can deal with the topic very briefly here.'? 

Muslim jurists classified crimes on basis of the right violated. The 
classification on the basis of rights is linked directly with procedure. 
‘The kind of right violated determines the procedure to be followed in 
courts, If the right of Allah is violated, the procedure followed is that 
for hudiid and gigs. When the right of the individual is violated, the 
procedure followed is that prescribed for ¢a’sir, which maintains the 
nisdb in evidence of two females for one male. When the right of the 
state is violated, the procedure followed is that of siydsah. 

Jurints like al-Sarakhsi placed Auddid penalties, excluding the 
hadd of qadhf in the category of the pure right of Allah. The hadd 
of gadhf is classified as a mixture of the right of Allah and the right 
of the individual, in which the right of Allsh is predominant, Tho 
offence of murder liable to gisdy is classified ax a mixture of the right 
of Allah and the right of the individual, but here it is the right of 
the individual that is predominant. It is because of the existence of 
the right of Allah in these categories that the procedure adopted is 
that determined for the pure right of Allah. Ta‘zir and diyah are 
classified by most Hanafi jurists as belonging to the area of the right 
of the individual. The fugaha’ do not mention the stydsah penalties, 
yet we know that the ruler exercised this jurisdiction right from the 


'* For an explanation in a little more detail see Imran Ahsan Nyazee, General 
Principles of Criminal Law: Islamic and Western (Islamabad: Advanced Legal 
Studies Institute, 1998), 59-69, Theories of Islamic Law (Islamabad: Interna- 
tional Institute of Islamic Thought, 1994), the chapter an “The Spheres of 
Islamic Law" 
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first century of the Hijrah onwards. The mazélim courts, the insti- 
tution of the ‘amil al-sig, and the institution of the muhtasib belong 
to this jurisdiction. This was the are of the right of the state, and 
the procedure was determined by the state to ensure flexibility and 
ease of implementation. This classification led to the following legal 
rules and distinctions: 


1. Commuting the sentence and pardon: The penalty for 
an offence against the right of Allah cannot be waived or com- 
muted after apprehension and conviction. However, the penalty 
for an offence against the right of an individual alone or against 
the rights of individuals, that is, the right of the state, can be 
commuted. The important point to be made here is that if the 
right of Allah and the right of the state (or the right of the 
community as a whole) were the same thing, the state would 
not be able to commute any sentence according to the system 
developed by the jurists, whether awarded as hadd, ta'zir, or 
as siydsah. We know very well that the state can pardon any 
sentence that is not a had. The reason is that sentences other 
than hadd are not awarded and applied as right of Allah. 


2. The operation of shubhat (mistakes) in huddd:'* Shub- 
had (lit. doubt) in the right of Allah has the effect of waiving 
the penalty of hadd, while it does not have the same effect in 
ta‘zir. Qisds (retaliation) bas been assigned an element of the 
right of Allah as it is waived due to shubhah. This kind of doubt 
is not to be confused with the benefit of a doubt that goes to 
the accused in positive law, which is a doubt in the mind of the 
judge as to whether the crime has been proved beyond doubt. 
Islamic law has no objections to this, as proving an offence 
beyond doubt is a requirement in Islamic law. Shubhah men- 
tioned here exists in the mind of the accused at the time of 
the commission of the act on the basis of conflicting opinions 


"3 One jurist who states clearly that the shudhét mentioned in the traditions 
and operative in the hudiid are actually mistakes is al-Basdawi. He also gocs 
into details of why these shubhat do not operate in to’zir. His discussion is 
not confined to the hudid alone and he establishes the link between sahubhat 
and mistakes in general. See al-Bazdawi, Usil on the margin of ‘Abd al-"Azis 
al-Bukhiri, Kashf al-Asrdr, vol. 4, 534 passim. 
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about the hukm or because of a particular set of facta. An 
example of shubhat al-milk is, in the opinion of Malik, when 
the offender steals (or takes by way of stealth) the property of 
the bayt al-mal (treasury) under the impression that he is part 
owner of the property.!® In law the shubhdt are referred to as 
mistakes: mistake or ignorance of fact and mistake or ignorance 
of law 


3. Shubhah and ta‘zir: All ta‘zir is the right of the individ- 
ual and it is for this reason that shubhiah does not operate in 
it. This is the claim made by al-Kasdni. Some jurists, mostly 
‘Shafirites,"® have said that ta'sfr can also be a right of Allah. 
This is an inconsistent statement, for ta'zir as a right of Al- 
lah would prevent pardon (‘afw), which is an acknowledged 
attribute of ta'zir, 


4. Criminal proceedings and evidence: The evidence of 
women is not admissible in the right of Allah, that is, in huddd, 
while it is in the case of ta'zir, which is the right of the indi- 
vidual, but the nisdb of one man and two women has to be 
maintained, as in the case of other rights of the individual. No 


"Tid 

** Ifa man steals from the bayt al-mnl there is no hadd penalty for him. The reason 
is based on shubhat abmilk The hayt al-mat is the common property of the 
Munlima and for parposen of hadd the offender is considered to have committed 
4 theft from his own property that is jointly owned with the Muslims. odd 
is waived due to the doubt, actual ot legal, it Uhe mind of the offender arising 
frotn joint ownership of the property. In other words, there was a mistake of 
law and fact. This person, however, is not allowed to go scot free. He is awarded 
punishment under the rights of the state, as shubhal al-milk is not operative 
against these rights, but it is effective in the waiver of punishment in the right 
of Allah. If ta'eir is declared as a right of Allah, this particular offender will go 
scot free on the basis of the same shubhah, as the right of Allah isto be waived 
in such a case, which would defeat the purposes of the law and those of wocial 
control, To state it differently, if both hadd and ta'sir are considered the right 
of Allah, the doubt or shubhah related to ownership would operate in both, 
\© Al-Mawardt is one of the frst to have said this. See al-Ahkém al-Sultiniyyah, 
237, There are some Inter Hanafi jurists too who have maintained that ta'sir 
imay be a right of Allah or the right of the individual. One auch Hanafl jurist 
ls Ibu ‘Abidin. He does, however, realize the inconsistency and is forced to say 
that when te’sir is a right of Allah, it cannot be commuted, that is, it will not 
accept ‘afw (pardon). See Hashiyat fon ‘Abidin, vol. 3, 192. 
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such restriction is applicable to the right of the state and a 
single woman can furnish evidence that is admissible in cases 
falling under siydsaA, just as circumstantial evidence is admissi- 
ble whenever the hagg al-saltanah is in issue,’? In other words, 
the criminal proceedings and requirements of evidence change 
according to the right involved. In modern Muslim writings 
and in the application of the law in Pakistan today, ta‘sir and 
siydsah are both classified under the heading of ta'zir, 


If one ponders over these classifications of crimes and the state- 
ments of the jurists about the various associated rules, the only con- 
clusion that can be drawn is that the right of the state is distinct 
from the right of Allah. The main point that we wish to make here is 
that one use of the classification of acts into rights is that it governs 
the rules of evidence and procedure in the criminal law. 

Modern jurists have ignored the significance of siydsah in crimes, 
and they appear to have merged the two areas of ta'zir and siydsah, 
This is a wise step, but only if the contradictions resulting from 
this merger are resolved. For example, after the merger, they appear 
to have forgotten that according to the earlier jurists the nigdb of 
witnesses has to be maintained in ta‘zir. The second point that 
needs to be emphasised here with respect to contradiction is that 
this area, whatever the name chosen for it, cannot be designated as 
right of Allah, as this would invoke shubhah and its consequences 
along with other the other rules that operate exclusively within the 
right of Allah. 


‘Tp the case of murder or gatl ‘amd the penalty is gipéy, but only when the 
offence is proved through the testimony of two male ‘ad! witnesses. If the 
offence is not proved in a certain case, but there is sufficient circumstantial 
evidence to convict the offender, will the state try this person under ta'afr or 
‘under siydsah? Under ta’eir, the system of the fugaha" requires two witnesses 
‘again, with oue male being replaced with two females, that is, almost the same 
kind of testimony In sydsah the standards of testimony are lowered and the 
cane can be proved more easily. 

“Thus, for example, the Hudéd Ordinances applied in Pakistan do not require 
the testimony of two male witnesses in offences other than hadd An offence 
classified as ta’sir can be proved through the testimony of one witness, even 
when the witness is a female. According to the jurists, this is only possible in 
the area of siydsah where the standards of proof and modes of procedure are 
at the discretion of the imam. 
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Finally, if the condition of the nisab of witnesses imposed by the 
jurists has been removed arbitrarily for ta‘zir and a single woman 
is permitted to testify in such crimes, a logical problem pertaining 
to the evidence of women in commercial law is raised, The question 
is: If the nisab of two female witnesses for one male witness can be 
eliminated in the case of ta'zir, which is the right of the individual, 
should it not be waived in the case of other rights of the individual, 
ie., commercial transactions? A solution would be to interpret the 
Qur’anic text as a recommendation (nadb) rather than as an obliga- 
tion (wujab). In short, these are not matters for picking and choosing 
according to convenience; the whole system has to be checked for an- 
alytical consistency. 


6.6 Human Rights and Other Classifications 


It is possible to classify rights in other ways in Islamic law. One such 
classification can be seen in the public and private interests into 
which the magdsid al-sharf‘ah or the purposes of Islamic law are 
divided. It is from this classification that human rights recognised 
by Islamic law are also derived. The division into public and private 
interests is discussed briefly under the topic of maglahah in the next 
part of this book. 


6. 


1 Developing the Islamic Theory of Rights and Du- 
ties 


After having discussed rights and duties in the traditional sense, 
it must be pointed out that these concepts need to be elaborated 
and analysed further so as to enable the modern legal system and 
the members of the legal profession to make use of them. Here we 
can only briefly indicate the areas in which research is required by 
Muslim jurists and scholars. Some ideas from the works of different 
thinkers and writers are given below to indicate the different issues 
that may need to be given importance. The purpose is to shaw that 
while there are some jurists who have criticised the very idea of rights: 
and their utility for the legal system, others have deemed rights to 
be essential for the smooth functioning of the legal machinery and 
the protection of interests. What is clear, however, is that there is 
scope for such discussions within the area of rights called the right 
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of the state and the area that is purely the right of the individual 
The category designated as the right of God is clearly settled by 
the shari‘ah, yet the relationship of such rights with individual and 


public interests needs to be developed in greater detail. 


According to Dias, conduct is regulated by the imposition of du- 


Claims (or rights in the strict sense] may assist in achieving this 
ond, but if it can be otherwise achieved, there is no reason why’ 
the mere fact that Y is under a duty with regard to X should 
confer upon X, or anyone else for that matter, « correspond= 
ing claim. There is nothing to prevent it being the aw that 
every breach of duty, of whatsoever sort, shall be dealt with 
by the machinory of the state. Such a state of affairs, though 
possible, would be inconvenient, for it would stretch state ma- 
chinery to breaking point. Where duties are of private concern, 
the remedies are best left to individuals to pursue in the event 
of their breach. Above all, it is expedient to give aggrieved per- 
sons some satisfaction, usually by way of compensation. Every 
system of law has to decide which breaches of duties shall be 
taken up by the public authorities on their own motion; and 
which shall be loft to private persons to take up or not ax they 
please, The distinction between “public” and “private” Jaw is 
quite arbitrary. It would seem, therefore, that there is no in- 
trinsic reason why claims should be a necessary concomitant 
of duties, Indeed, some modern writers, for different reasons 
reject the whole idea of claims or rights ax redundant!” 


One such writer was Leon Duguit (1859-1928), although similar 
ideas in a somewhat altered form may be found in the writings of 
Scandinavian jurists as well. According to Edgar Bodenheimer, Du- 
guit, a French jurist, presented a new type of natural law theory. This 
doctrine was diametrically opposed to other natural law doctrines. 


Duguit repudiated any natural or inalienable rights of individ: 
uals, His objective was to supplant the traditional system of 
legal rights by a system which would recognise only legal du- 
ties. Every individual has a certain task to perform in society, 
Duguit said, and his obligation to perform this function may 
‘be enforced by the law. The only right any man might be said 
to possess under this theory is the right always to do his duty, 


'* Dias, Jurtsprudence, 27 (Footnotes omitted), 
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‘As Corwin has aptly said, "this theory is that of Locke stood 
on its head.” 

‘Notwithstanding bis emphasis on social duties, Duguit rejected 
any absolutist conception of state power. He proposed to strip 
the state and its organs of all sovereign rights and other at- 
tributes of sovereignty with whieh the traditional doctrine of 
public law had endowed it. Duguit taught that the governing 
authorities, like citizens, have only duties, and no rights, Their 
activity is to be confined to the performance of certain social 
funetions, and the most important of these functions is the or- 
ganisation and maintenance of public services. It is the duty 
of governmental officials to guarantee « continuous and unin- 
terrupted operation of the public services. This aim, Duguit 
believed, would be most effectively realised by a far-reaching 
decentralisation and technical autonomy of the public utilities 
under a syndicalist structure of the state. #? 


According to J,W, Harris, on the other hand, correlativity 
sential: 


Correlativity is essential, as part of the law's lowest common 
denominators, because every judicial question concerns two 
people. The notion of tax law imposing duties without cor 
relative rights does not arise because, in court, someone or the 
other (some revenue officer perhaps) must be claiming that a 
man ought to have paid so much tax. The only question the 
court has to decide is: Did this defendant owe a duty to this 
plaintiff?" 


is ex 


‘Thus, in accordance with this reasoning, the answer would be that 
if there is someone in court to claim the breach of a duty, a correlative 
right exists. As long as there is someone to enforce the performance 
of a duty, a right exists; the right vests in the person undertaking the 
enforcement, The idea of rights in Islamic law clearly includes this 
function, because the function of the legal system is the adjudication 


of rights, and this makes it necessary that there be someone to clain 


the right. 


It is obvious that the concept of rights in Islamic law ix much 
wider than this. First, there are certain duties that the state owes to 
God. An example is the implementation of hudiid (igamat al-hudad), 


> Bodenheimer, Jurisprudence, 147 (footnotes omitted) 
*| Harris, Legal Philosophtes (London: Butterworths, 1980), 81 
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Such duties of the state emerge from the negative or defensive com- 
ponent of the purposes of law. Further, there are the duties of the 
state that emerge from the positive component of the magdsid: the 
establishing of din, the erating of conditions for the healthy flour- 
ishing of life, the strengthening of the family system, the creation 
of conditions for the development of the mind, and the striving for 
the growth of communal and individual wealth. All these duties are 
justiciable. Any Muslim can go to a court of law and enforce these 
duties of the state, The right belongs to God, but the claimant ix 
an individual. All this will conform with what Harris has said above, 
but the idea noeds to be developed in detail along with a discussion 
of fundamental rights. 

Besides these there are duties owed to God by individuals: like 
praying, fasting, paying zakit and the like. Out of these the payment 
of zakdt is justiciable and the claimant will be the community or the 
state. The other rights may become justiciable when neglected by 
the entire community. 

In Islamic law the idea of rights has another important dimension, 
4 dimension that is usually overlooked. Different classes of rights 
in Islamic law determine the procedure to be adopted even within 
categories like criminal procedure, for example. Each matter brought 
before the court is adjudicated on the basis of the right claimed. This 
is evident in the criminal law and should be explained through its 
procedure. We have already discussed this above. 


6.6.2. The analysis of rights 


Western jurists have contributed tremendously to the analysis of 
rights, ‘Their efforts sharpen our understanding of the idea of rights 
and help us identify certain jural relations. The word “right” in or- 
dinary speech or in a “wider sense” includes the following terms: 
claims, liberties, powers and immunities. It is only the word “claim” 
that conveys the meaning of right in the strict sense. For example, 
when we speak of having a right to appoint an agent or to enter into 
a contract, it is not a right we are speaking of but a power given to 
us by the law, At other times the term right is used to convey the 
meaning of liberty to act or not to act. This type of analysis of rights 
has led to what is called the Hoffeldian scheme. The subjection of 
the idea of rights in Islamic law to such a scheme would lead to a 
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better understanding of jural relations within this legal system. Such 
an understanding in turn will lead to a better adjudication of rights. 


6.6.3 The nature of duties in Islamic law 


‘The analysis of duties within Islamic law is no less important. A 
duty is an obligation to do something. In other words, it is better 
to view it from the point of view of performance, as compared to 
obligation, which may be viewed from the perspective of acceptance 
and imposition. We have already stated that the jurists attempt to 
make this distinction by treating (j4b in a different sense from wujt 
‘The analysis of duties in Islamic law must answer the fundamental 
question: why does a duty continue to exist, that is, continue Lo be 
law? The answer lies in the examination of the changing purposes 
of duties. We have to examine the issue whether “t]he morality of 
yesterday has perpetuated itself as an anachronism in legal form 
Or it may be that considerations other than morality gave rise to a 
duty, in which case the duty is independent of morality." Is there 
something binding in the sources and morality must conform to it? 
For example, how is it that the earlier jurists could perceive such wide 
rights for the guardian (walf), bat modern jurists may be inclined 
to be lenient today, especially when the system of tribal morality 
has collapsed? How is it that the earlier jurists could see a duty on 
would-be spouses to observe the rules of proportionality in status 
and modern writers do not see such a duty? The same can be said 
about slavery and other matters. 

‘These questions require that the nature of duties be analysed in 
depth, The broad general features of duties in Islamic law must be 
identified, features that help us identify the law as well as accotnmo- 
date the changes in the environment. 


6.6.4 Natural rights and rights given by the law 


Above all, the question has to be answered whether Islamic law recog- 
nises certain natural rights or whether it looks at rights granted by 
the shari‘ah alone. These two types of rights would be different from 
the rights granted and taken away by the state. In fact, the state 


* Dias, Juriaprudence, 229. 
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it appears has a limited role to play in the grating of rights. This 
means that if the rights are given by the shari‘ah, they can only 
be taken away by the shari‘ah. In such a case, the rights will exist 
whether or not they are stated in the constitution of a Muslim state. 
‘The courts will have to enforce these rights under all circumstances 
and no emergency can justify the suspension of such rights. Yet, more 
research is needed to develop the theory of these rights. In our view, 
however, a deeper research may reveal that such rights are not only 
individual rights guaranteed by the shari'ak, but they may turn out 
to be rights that have been guaranteed to the individuals and are 
claimed as the right of God. 


Chapter 7 


The Subject (Mahkim 
‘Alayh) 


‘The subject or the mahkim ‘alayh forms the third element of the 
hukm shar‘t. He is the person whose act invokes a hukm, or a hukm 
requires him to act in a prescribed manner. In legal parlance, he is 
known as the mukallaf (subject). A mukallaf is a person who pos 
sesses legal capacity, whether he acts directly or through delegated 
authority. 

The first requirement for legal capacity is the ability to under- 
stand the communication that creates the obligation." In addition to 
this, there are a number of other conditions that must be fulfilled be- 
fore the law can operate against or for a person. These conditions are 
all related to legal capacity, known as ahliyyah in juristic terminol- 
ogy. This topic is important for understanding Islamic law generally, 
but it has special significance for criminal law and the law of con- 
tract, All the general defences, for example, under criminal law are 
covered under this topic. Further, possession of contractual capacity 
is an essential element of each contract 


"This does not mean understanding the texts directly. The subject should be 
able to understand the meaning of the hukm communicated to him by the 
mujtahid o the fagih. 
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7.1 Ahliyyah or Legal Capacity 


The literal meaning of the word ahliyyah is absolute fitness or abil- 
ity? Ahliyyah is “the ability or fitness to acquire rights and exercise 
them and to accept duties and perform them."® This meaning indi- 
cates two types of capacity: the first is based on the acceptance or sc- 
quisition of rights and the other on the performance of duties. These 
are called ahliyyat al-wujtib and ahliyyat al-ada’ or the capacity 
for acquisition (of rights) and the capacity for execution or 
performance of duties.’ Capacity for acquisition enables a person 
to acquire both rights and obligations, while capacity for execution 
gives him the ability to exercise such rights and perform his duties. 

In the opinion of some jurists, the term dhimmah also means the 
ability to acquire rights and obligations. The majority of the jurists 
consider dhimmah to be an imaginary container or receptacle that 
holds both the capacity for acquisition and the capacity for execution. 
It iw the location or place of residence for the two kinds of capacity. 
In short, dhimmah is the balance-sheet of a person showing his assets 
and liabilities, in terms of his rights and obligations. 

In Islamic law, dhimmah is deemed a requisite condition for 
the existence of ahliyyah. According to al-Sarnkhst, dhimmah is the 
“trust” that was offered to the mountains, but they refused; Man 
accepted it, Thus, dhimmah is an attribute conferred by the Law- 
giver, It is a trust resulting from a covenant (‘ahd).® The fact that 
dhimmah is * covenant between the Lawgiver and the ‘abd (subject) 
means that dhimmah can be assigned to a natural person alone. In 
Western law, the term dhimmah conforms with “personality,” which 
is an attribute conferred on a natural person” as well as an artificial 
person. 


For a lucid discussion of legal capacity see al-Sarakhst, Usd, vol, 2, 292 passin 
see also Sadr al-Shari'ah, af Tawdth, vol 2, 751 passim; al-GhazAll, al-Mustagfa, 
vol, 1, 53-54 


?'Abd al"Azia al-Bukhisi, Kashf al-Asrar ‘on Usil Fakhr al-Doldm al-Basdawt, 
vol, 4 (Beirut: Dar al-Kutub al-‘Timiyyah, 1997), 335. 

“Toid.; al-Sarakhsi, Usif, vol. 2, 293, Sade al-SharPah, al-Tawdth, vol 2, 751 

Upiil, vol. 2, 333; ‘Abd al'Aaia al-Bukhasi, Kashf al-Asrdr, vol 


® AbSarakhsi, ol-Ussi, vol. 2, 333; Sadr alSharTah, al-Tawdih, vol. 2, 751-53. 
T For a detailed discussion of this issue, see Imran Absan Khan Nyazee, Islamic 
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7.2 The Underlying Bases of Legal Capacity 


Legal capacity, as stated, is of two types: ahliyyat al-wuyib and 
ahliyyat al-ada’. Ahliyyat al-wujib is defined as the ability of a hu- 
man being to acquire rights and obligations.’ It may, therefore, be 
referred to as the capacity for acquisition. 

Manat is a thing from which another thing is suspended. The 
mandt or basis for the existence of the capacity for acquisition is the 
attribute of being a human or natural person (insdniyyah).? There 
jis complete agreement among jurists that this form of capacity is 
possessed by each human being irrespective of his being a mukalla/, 

Capacity for execution, on the other hand, is defined as the “capa- 
bility of a human being to issue statements and perform acts to which 
the Lawgiver has assigned certain legal effects.”!° The mandf or basis 
of the capacity for execution is ‘agt (intellect) and (rushd) discretion. 
‘Aql here implies the full development of the mental faculty. As there 
is no definitive method for checking whether this faculty is fully de- 
veloped, the Lawgiver has associated it with buldgh or puberty. Thus, 
the presumption is that a pubescent person is assumed to possess ‘agi 
necessary for the existence of the capacity for execution, This pre- 
sumption, however, is rebuttable, and if it is proved that though a 
person has attained puberty, he does not yet possess ‘agi, capacity 
for execution cannot be assigned to such a person, This is the view 
of the majority of the jurists. 

‘The Hanafis acknowledge a deficient capacity for execution for 
purposes of some transactions for & person who has attained a de- 
gree of discretion, even if his mental faculties are not yet fully de- 
veloped. Thus, a minor (sabi) who possesses discretion, or exhibits 


Law of Business Organisation: Corporotions (Islamabad: International Tosti- 
tute of Islamic Thought and Islamic Research Institute, 1997). ‘Abd al-'Aats 
l-Bukhiir says someting similar: "If we enter into a compact with those who 
do not believe and grant them a dismmah, they can have rights and duties 
like those of the Muslizns.” Thus, the term Ahi al-Dhimmah is applied to the 
non-Muslim citisens who have an agreement with the Muslims. “Abd al-'Aaie 
al-Bukhirl, Kashf al-Asrar, vol. 4, 336. It follows that dhimmah is a restricted 
form of legal personality granted ta the dhimmi 

It iy the capacity to follow the obligation (wujit) in = Auk" ‘Abd ab'Aate 
al-Bukhirt, Kashf al-Asrér, vol. 4, 335-38. 

* ALSarakhsi, al-Usdl, vol. 2, 333; Sadr al-SharTah, al-Tawdih, vol. 2, 751 

Sadr al-Shari'ah, al-Towdth, vol. 2, 735. 
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“mental maturity” may be assigned such a capacity, for the khitab 
‘of mu‘amalat.’ Again, there is no way here of determining whether 
the minor has attained discretion. The Hanafi jurists have, therefore, 
fixed the minimum age of seven years for assigning such a capacity; 
anyone over seven years of age who has not yet attained puberty may 
be assigned such a capacity, but the law makes this dependent on the 
guardian's will and discretion. 

Accordingly, this type of capacity is divided into three kinds on 


the basis of the type of linbility associated with an act: 


1. Capacity for the khitéb jind’ or legal capacity for criminal 
twbility. It is based on the ability to comprehend the khitab 
Jina’, i¢., the communication pertaining to criminal acts. 


2. Capacity for the khifab of ‘ibadat or legal capacity for 
‘ibadat. It is based on the ability to understand the khitdb of 
‘ibiddt, ive, the communication from the Lawgiver pertaining 
to acts of worship. 


3, Capacity for the khifdb of mu‘dmalat or legal capacity 
for transactions. It is based on the ability to understand the 
Alutab of mu‘dmalat, i... the commusication from the Lawgiver 
pertaining to the mu'émalat. 


‘Two of these are civil and criminal liability, while the third is an 
addition because of religious law. ‘The reason for separating the ca- 
pacity for execution into these three types is to indicate that a person 
inay, for © . be in possession of the capacity for transactions, 
but not the capacity for punishments. To put it differently, all throe 
kinds of capacity may be found in the person who is sane and 
major, but one ot more of these may be lacking in other persons. 


amp 


7.3 Complete Capacity 


Muslim jurists divide legal capacity into three types: complete, de- 
ficient and imperfect, The terms kémilah, négisah and gavirah are 
used to distinguish between such capacities.!? 


See the next paragraph for its meaning. 
\? Sadr al-Sharf'ah, a-Tawdih, vol, 2, 755; alBukhal, Kashf al-Aardr, vol. 4, 335. 
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Complete capacity for acquisition is found in a human being 
after his birth. This makes him eligible for the acquisition of all 
kinds of rights and obligations. Complete capacity for execution is 
established for a human being when he or she attains full mental 
development, and acquires the ability to discriminate. This stage 
is associated with the external standard of puberty. The physical 
signs indicating the attainment of puberty are the commencement of 
ejaculation in a male and menstruation in a female. In the absence of 
these signs, puberty is presumed at the age of fifteen in both males 
and females according to the majority of the jurists, and at the age 
of eighteen for males and seventeen for females according to Abi. 
Hanifah. 

Attaining bubigh (puberty) alone is not sufficient, however. For 
a person to acquire complete capacity for execution, in addition to 
puberty, the possession of rushd (discrimination; maturity of actions) 
is stipulated as well. The dolil, or legal evidence, for this is the verse 
of the Qur'an: 


Make trial of orphans until they reach the age of marriage; then 
if ye find sound judgement in them, release their property to 
them; but consume it not wastefully, nor in haste against their 
growing up. (Qur'an 4: 6] 


‘This verse lays down clearly that there are two conditions that must 
be fulfilled before the wealth of orphans can be handed aver to them. 
‘These are bultigh al-nikdh and rushd. 

‘The term rushd, according to the majority, signifies the handling 
of financial matters in accordance with the dictates of reason. The 
rashid is a person who can identify avenues of profit as well as loss, 
and act accordingly to preserve his wealth. Rushd is the opposite 
of safah (foolishness), which implies waste and prodigality. Shafi 
jurists define rushd as maturity of actions in matters of finance as 
‘well as of din. In their view, a person who has attained puberty and 
is adept in dealing with financial matters cannot be called rashid, 
unless he obeys the ahkam of the shari‘ah in matters of ‘ibadét as 
well. 

A person, then, is eligible for taking over his wealth if he is both a 
baligh and a rashid. This is the general view. Ab0 Hanifah, however, 
maintains that a person who attains the age of twenty-five years, 
must be delivered his property irrespective of his attaining rushd. In 
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addition to this, he maintains that if a person attains bulligh and 
rushd and is given his property, but subsequently loses his rushd, 
while yet under twenty-five, he cannot be subjected to interdiction 
(hajr), Abii Hanifah appears to be giving preference to life and free- 
dom of the individual over his wealth in these cases.!4 The majority 
of the jurists (jumhtir) subject a person to interdiction if he has not 
attained rushd or even when he loses it subsequently, irrespective of 
his age. 

On attaining complete capacity, an individual comes within the 
purview of all the different kinds of khifé (communication from the 
Lawgiver). He, therefore, becomes liable to punishments because of 
the khitab jind'® being directed towards him, just as he becomes liable 
because of the khifdb of transactions and sbaddt 


7.3.1 The stages leading to complete legal capacity 


‘The conditions laid down by the Hanaft jurists indicate that there 
are three stages through which an individual passes with respect to 
his capacity for execution. 


1, ‘The first stage is from birth till the attainment of partial discre- 
tion, which is considered to be the age of seven years, During 
this period, the child ix assumed to lack ‘ag! and diseretion 
completely, and is ineligible for the assignment of a capacity 
for execution. 


2, The second stage commences from the age of seven and contin- 
uies up to actual puberty or the legal age of puberty, whichever 
is catlier, Deficient capacity for execution is normally assigned 
luring this stage, ax the individual possesses a certain amount 
of ‘agl and discretion 


3. The final stage commences from actual physical puberty or the 
legal age determined for it, whichever is earlier. On reaching 
this age the individual is assigned complete capacity for execu- 
tion, and becomes eligible for each kind of khiféb. An exception 


*This view appears to be in line with the priorities determined within the 
magisid ol-shartah 
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arises in the case of safah and the individual may be placed un- 
der interdiction for some time. Rushd (discretion) is a condition 
for attaining this stage, in addition to puberty. 


7.4 Deficient and Imperfect Capacity 


Deficient capacity is assigned in cases where the mandt or basis of 
legal capacity is not fully developed. Thus, a person may not have 
been born as yet or he may not have reached full mental develop- 
ment, In other cases, the attribute of being a human may be missing 
altogether. 

Imperfect capacity is assigned in cases where the bases of ca- 
pacity, being a human and possession of discretion, are present, but 
an external attribute has been introduced that does not permit the 
recognition of the legal validity of certain acts. 

Deficient and imperfect capacity is understood through the study 
of different cases falling under each. A brief look at these cases fol- 
lows. 


7.4.1 Cases of deficient legal capacity 
7.4.1.1 The unborn child (janin) 


Deficient or incomplete capacity is established for an unborn child or 
the foetus (janin).!4 Deficient capacity implies that only some rights 
are established for the janin and no obligations are imposed on it. 
‘The reason is that the janin is considered part of the mother in some 
respects. Thus, it is set free with the mother and is also sold as a part 
of her (in the case of the umm al-walad). An independent personality 
is, therefore, not assigned to it, 

In other respects, the janin enjoys a separate life and is preparing 
for separation from the womb. Its personality is, therefore, considered 
deficient or incomplete. By virtue of this deficient capacity, the janin 
acquires certain rights: freedom from slavery, inheritance, bequest, 
and parentage. On the other hand, the janin cannot be made liable 
for the satisfaction of rights owed to others. A purchase made by 
the would-be walt (guardian) on behalf of the janin cannot make the 


4 AL-Sarakhst, al-Uyiil, vol. 2, 333-34. 
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Janin liable for the payment of the price. Likewise, the maintenance of 
close relatives and the membership of the “Agilah cannot be enforced 
against the janim. Once the child is born, these rights can be enforced 
against it, but not when the obligations were acquired during the 
gestation period. 


7.4.1.2 Capacity of a dead person 


A deficient capacity for acquisition is also assigned to a dead man or 
to a corpse. Thus, amounts due on account of debts, bequest, and 
funeral expenses are taken from the wealth of the dead man. For 
example, if 4 person had thrown a net into the water immediately 
before his death, the fish caught in the net after the person's death 
belong to him. Likewise, if he had dug a pit before his death with the 
intention of trapping someone in it, then the diyah due as a result of 
someone falling in it is to be recovered from such a person's wealth. 
Further, any compensation due for property destroyed by acts com- 
mencing before hix death shall be recovered from his property. Ax in 
English law, the estate of the deceased is not assigned legal person- 
ality. The Roman law and the French law do assign a personality to 
the estate,!® 


7.4.1.8 Capacity of a fictitious person. 


Modern Muslim writers being fared with the need to acknowledge the 
existence of a fictitious personality, as it forms the basis of the present 
socio-legal structure, have claimed that such a concept does exist in 
Islamic law, They rely for this on instances like wagf, bayt al-mdl, and 
the estate of the deceased. These assertions seem to be misplaced. 
Islamic law as expounded by the jurists does not acknowledge the 
concept of a fictitious person.” It will be found to clash with the 
provisions of this law, whether the area is that of contracts, hudid, 
or constitutional law. In other words, the idea of a fictitious person 
is incompatible with Islamic law as expounded by the jurists. 


"Seo Salmond, Jurisprudence, 351 

"This, issue has been discussed at great length in the author's Islamic Law of 
Business Organtsation: Corporations (Islamabad: International Institute of Is- 
Jamie Thought and the Istatnic Research Institute, 1998). We, therefore, do not 
feel the need to gp into the details bere. 
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‘This does not mean that the jurists were not aware of the concept. 
‘They were aware of it, but did not acknowledge it for Islamic law. 
‘The main reason appears to be that dhimmah is an ‘ahd (covenant) 
with the Lawgiver (see p. 110 above), and a fictitious person can- 
not be expected to enter into such a covenant primarily because 
it cannot perform religious duties.'’ In other words, the law 
derived by the jurists does not need this concept and will reject it. 
Nevertheless, the modern world is organised around the concept of 
the corporation or the fictitious personality. Modern scholars will, 
therefore, have to work hard to accommodate this concept into the 
fold of Islamic law. This means that adjustments will have to be 
made in the law wherever this concept clashes with it. The fictitious 
person may be deemed to have deficient capacity that is not fit for 
the performance of religious duties, like the payment of zakdt. 

It is important to note that justifying the legal validity of a ficti- 
tious legal personality under Islamic law may not be very difficult if 
the general principles of this law are applied. It ix what comes after 
such justification that is important. Take the case of the state, When 
we admit the state as a person within Islamic law a number of tradi- 
tional concepts prevalent within Islamic constitutional law appear to 
need alteration. For instance, the state owns all the land within its 
territory. The stipulations regarding revival of barren land (ihya’ al- 
mawdt) become meaningless, because the primary condition is that 
only that land can be revived that is not owned by anyone. Here all 
the land is owned by the state as a person, and this excludes the 
possibility of any revival. Yes, the state may grant land to landless 
peasants, but that is not the issue here; here we are talking about 
the clash of concepts. Further, Islamic law contemplates a personal 
relationship between the head of the state or the chief executive and 
between the members of the community, that is, the relationship 
is governed by the contract of wakdlah (agency) where the head of 
state is an agent of the citizens. When the state intervenes, these 
relationships are altered. In the case of corporations, when the ju- 
ristic person steps in, the traditional concepts of sharikah lose their 
significance. In short, what we mean is that accepting this concept 
is not a question of saying *yes” or “no,” a number of changes will 
have to be made to the existing Islamic law of contract, changes that 


°7 ‘This is true in English law as well for corporations. 
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may wreck its whole structure and violate the fundamental principles 
upon which it is based. 


7.4.1.4 Capacity of the minor (sabi) 


A child possesses a complete capacity for acquisition of rights and 
obligations, but until he attains the age of actual or legal puberty, 
he lacks the capacity for execution. To facilitate matters, this child 
is made liable by the shariah only for those obligations that he can 
meet. 

Deficient capacity for execution is assigned to a non-pubescent 
who possesses some discretion, or to a ma‘tih (idiot) who haw at- 
tained puberty yet lacks complete mental development. 

‘The person who possesses deficient capacity is not subject to the 
khitad june he cannot, therefore, be held criminally liable. The mi- 
nor, however, is subjected to ta'dib (discipline)—the reason being 
that the khitab jind’t is applicable to that person alone who compre- 
hends the khitdb fully. This is based on the principle of legality in 
Islamic law. 

With respect to the ‘ibédat, there are detailed discussions whether 
the khitdb is addressed to the sabi and ma'tih by way of nadb (rec- 
commendation) or khiydr (choice), or whether it is addressed to them 
at all. There is no dispute that there is reward (thawdb) for such a 
person for the performance of the ‘ibidat. 

‘The Hanafis treat the issue of legal capacity of the minor in a 
somewhat different way. Our major concern here is for the eapacity 
of such a person for the purpose of transactions. 


1, Financial transactions are established against the dhirmmah of 
the sabi, Though he cannot meet them personally due to the 
absence of the capacity for execution, the Lawgiver allows his 
wali (guardian) to stand in his place and represent him through 
‘a substitutory duty. The sabi is also liable for any damage 
caused to another's property, and for the maintenance of his 
wives and near relatives. He is also liable, except in the opinion 
of the Hanafi school, for the payment of zakdt. All financial 
transactions are divided into three types for determining the 
liability of the discriminating minor. 


'* Al-Sarakhst, Upal, vol. 2, 335; Sadr al-SharTah, al-Taw#ith, vol. 2, 762, 
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(a) Purely beneficial transactions. The transactions falling 
under this category are the acceptance of a gift or of 
gadagah. These are allowed to the person who has not 
attained puberty, but who can discriminate and has been 
permitted by his walt (guardian) to exercise such accep- 
tance. 

(b) Purely harmful transactions. The granting of divorce, 
manumission (‘itq), charity (sadageA), loan (gard),"” and 
gift (hiboh), as well as the making of a trust (wag/) and 
bequest (wapiyyah) are considered transactions resulting 
in pure financial loss. These are not permitted to the sabi 
murnayyit (discriminating minor) 

(c) Transactions vacillating between profit and loss. 
Sale, hire, partnership, and other such transactions are 
considered valid if ratified by the wall 


2, Criminal lisbility does not exist in the case of a person who has 
not attained puberty, because he is not a mukallaf, and the wali 
cannot stand in his place for criminal offences: punishments 
being deterrents for the offender himself and not for thase who 
represent them. This, however, holds true as far as hudid and 
qisds penalties are concerned; 4 child over seven may be liable 
to some suitable form of ta‘dtb, Yet, this may not be interpreted 
to mean that a minor can be awarded penalties other than the 
huddd if he is over seven, as ix done in the law. 


3. The ‘ibddat are not obligatory on the sabi, as he does not pos- 
sess the capacity for execution. 


The deficient capacity granted to the discriminating minor by 
the Hanafls is also granted to the ma'tdh (idiot). The majority of 
the jurists (jumhsr) oppose the Hanafls and refuse to acknowledge 
any kind of capacity for the discriminating minor. They maintain 


W Sadr al-ShasP'ah states that a gard may be given to a g4¢f in his official capacity, 
Sadr al-Shartah, al-Towedsh, vol. 2, 757. This may be interpreted to mean that 
‘& minor's wealth may be invested in government securities, The reason why a 
gard is considered a financial loss is because the minor will be deprived of the 
benefit of its use during the loan period, In gard hosan this use is gifted to the 
beneficiary, and gift by a minor is not valid. 
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that the communication (khitab) is not directed toward such minor 
at all, and it is of no consequence whether the transactions are ben- 
ficial or harmful. In practice, however, we find young boys minding 
stores on behalf of their fathers, and often handling the transactions 
exceptionally well 


7.4.2 Cases of Imperfect Capacity 


Capacity for acquisition may be perfect or imperfect. Imperfect ca- 
pacity is attributed to women and slaves. 


7.4.2.1 Legal Capacity of a Woman 


A woman is said to possess imperfect legal capacity. Those who hold 
this view deny her the right to be the head of state, the right to be 
4 qadi (judge), and the right to testify in cases being tried under 
hudiid and qisds provisions (that is, duties where the right of God is 
involved), In addition to this, she does not have the right to divorce, 
like the right given to a man, she is given a share in inheritance 
that is equal to half the share of male heirs, and the diyah paid in 
compensation of her death is half that of a man. These provisions 
have led certain Orientalists, like Joseph Schacht, to observe that in 
Islamic law “a woman is half a man.” Women who are struggling for 
the emancipation and acceptance of their rights in Muslim countries 
have objected seriously to such a status granted to them. Demanding 
equality with mea, they maintain that the status of women should 
be the same as that of men, by which they mean that their legal 
capacity should not be considered imperfect or deficient in any way: 
‘The purpose here is not to argue from one side or the other, but to 
identify the legal issues involved. Reasons or solutions will become 
obvious once these issues are grasped. 


7.4.2.1.1 Evidence of women. The most important issue ap- 
pears to be that of the evidence of women. This is split into two 
sub-istues, The first is whether the evidence of women is excluded 
by the texts of the Que’An and Sunnah in cases of hudtid? The usual 
answer given in reply is that the evidence of women is excluded in 
such cases on the basis of the Sunnah, which is also a source of law, 
‘These are cases involving the right of Allah. The approach to this 
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issue is that somehow women have been deprived of a right. This is 
incorrect, Evidence in these cases, and in others too, is a duty and 
not a right, Women have been spared the burden of this duty. The 
purpose is to waive the penalty of hadd, which is usually an extreme 
punishment, and to show mercy to the accused in an indirect way. 
‘This, perhaps, is the intention of the Lawgiver. Related to this is a 
misconception that the offence of rape cannot be proved and pun- 
iuhed with the evidence of one woman. It is true that hadd cannot be 
awarded upon the testimony of one woman, but that does not mean 
that no other punishment can be awarded to the rapist on the basis 
of such testimony, The ruler or the state has wide powers under the 
doctrine of siydsah to award an equally stiff penalty. The Federal 
Shariat Court of Pakistan has ruled that this will be possible.” 
‘The second sub-issue is about the evidence of two women being 
equal to that of one man, This requirement is derived from a verse 
of the Que’dn, and is supported by the Sunnah. The details of thi 
problem cannot be discussed here, It is suggested, however, that the 
scholars of this age may try to interpret the relevant verse of the 
Qur'dn as implying 4 recommendation rather than an obligation. It 
should be remembered again that rendering testimony is primarily a 
duty and not a right, though it leads to the protection of rights, 


7.4.2.1.2 A woman’s share in inheritance. The next issue is 
whether it is justified in the present times to give a woman half the 
share of a man, The answer is that the Qur'an has laid down the law 
on this in explicit terms. The justification provided by scholars is 
that the Islamic legal system places a much greater financial burden 
on the male in terms of maintenance of his family and near ones, 
Such a burden has not been placed on a woman. Purther, a woman 
is paid dower upon her marriage by the husband. This increases the 
financial liability for males. The argument from the other side may 
be that Islamic law, ike any comprebensive legal system, especially 
‘one that is a complete code of life, is to be applied as a whole, in 
toto, not in pieces. In such a situation, is it possible for a woman 
who is left all alone to go to a court of law and enforcing her rights 
‘ask her brother, uncle, or cousin to support her? It is obvious that 


Rashida Patel v Federation of Pakxstan, PLD 1989 FSC 69. 
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many such rights that the law provides her may not be enforceable 
today. 


7.4.2.1.3 Right to divorce. As to the question of a woman not 
having a right to divorce the husband, the jurists unanimously agree 
that such a right has not been granted to her directly. There are, 
however, provisions in the law like tafwid, takhyir and talk through 
which she may be granted such a right at the time of the marriage 
contract, if she so desires, Perhaps, the rulers exercising their siydsah 
jurisdiction may make this provision mandatory. 


7.4,2.1,4 Diyah. In the case of diyah, the majority of the ju- 
rists hold that the diyah of a woman is half that of a man, This 
view is based on some traditions and a number of reports from the 
Companions. Taking into account the number of reports from the 
Companions, some of the jurists consider it to be a case of ijmd’ 
(consensus of opinion), There are a few jurists, however, like Ibn 
‘Ulayyah and Aba Bakr al-Agamm who maintain that the diyah of 
a male is equal to that of a female. They base their opinion upon 
the generality of a tradition from the Prophet reported by ‘Amr ibn 
Hazm: “For a believing person (a+ (=i) a hundred camels.” The 
generality of this tradition treats men and women equally. Few will 
disagree with the statement that women are working today and are 
‘equally efficient working members of the society. In fact, some of 
them may be earning more than men. In this issue, it is not the right 
‘of 4 woman that is involved, because the right to diyah belongs to 
the heirs, but it is a question of her status. The new law of gigas and 
diyah in Pakistan, therefore, makes no distinction between a male 
and female for purposes of diyah. 


7.4.2.1.5 Judicial office and being head of state. According 
to the jurists, the reason why a woman cannot become a gadi or judge 
ked to the question of evidence. A gadf can only hear cases in 
which he or she can also be an eligible witness. This is a qualification 
for the gad As a woman cannot be a witness in cases of hadd, she 
cannot be a gadi for hearing the cases and passing sentence. The 
question of being a head of state depends on the same reasoning. 
The primary duty of a head of state is the implementation of hudid 
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(igdmat al-hudid), which again requires the qualification of a witness 
for such cases. A woman is, therefore, considered ineligible for the 
job. In Pakistan, women judges today are deciding cases under the 
hudiid laws. 


7.4.2.2 Slaves 


The slave does not possess the right of ownership, but he does have 
& capacity for acquiring obligations pertaining to “ibadat, and for 
criminal offences.?! 


2 Some might observe that slavery no longer exists, so why do we have to study 
examples that mention slaves? The answer is that a number of legal principles 
explained by the jurists may fall under this topic. To understand these prin- 
ciples, the discussions of issues related to slavery are sometimes unavoidable 
Some of these issues may pertain to human rights 


Chapter 8 


Causes of Defective Legal 
Capacity 


‘The causes affecting capacity are found in those factors that prevent 
capacity for acquisition and capacity for execution from taking full 
effect. The existence of these factors may result in the total absence 
of capacity or in deficient or incomplete capacity. For purposes of 
the present discussion, we may refer to all such forms as defective 
capacity. 

‘The mandf (legal basis) for the capacity for acquisition, as we 
have said, is being a natural person (insdniyyah), and it is death 
alone that can cause a change in this kind of capacity. We have seen, 
however, that under certain circumstances a corpse may have such 
‘a capacity, Reason (‘ag!) and discretion (rushd), on the other hand, 
are the bases for the capacity for execution, and each factor that 
has the power to influence and affect the normal functioning of the 
human mind can become a cause for defective capacity, 

It is pertinent to note that many of the causes of defective ca- 
pacity mentioned here will appear to the reader to be the same as 
the general defences in criminal law, or as other grounds for waiver 
of liability in civil or ritual matters, 

‘The jurists divide the causes of defective capacity into two kinds: 
natural causes (samdwiyyah) and acquired causes (muktasabah), We 

may designate these as natural and acquired causes. Some of these 
causes have already been explained in the previous chapter, while dis- 
cussing deficient and imperfect capacities of various persons: women, 
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slaves, janin (foetus), corpse, and fictitious persons, Some of these 
will not be repeated here, but can be classified under natural or ac- 
quired causes 


8.1 Natural Causes of Defective Capacity 


These are causes that are beyond the control of the subject 
(mukallof), and result from an act of the Lawgiver and Creator, 
Under this heading, the jurists list ten causes: sighar (minor- 
ity); juniin (insanity); ‘atah (idiocy); nisydn (forgetfulness); nawm 
(sleep); ighma” (unconsciousness; fainting; epilepsy); rigg (slavery); 
marad (illness); hayd (menstruation); nifas (puerperium; post-natal 
stato of woman); and mawt (death). We shall discuss a few of these 
here, the rest are either obvious or have a greater bearing on ‘ibdddt. 


8.1.1 Minority (sighar) 


It is the state or condition of a human being after birth and before 
puberty. This, in fact, is not a cause of defective capacity or even an 
obstacle in its way, but a necessary stage in the growth of the human 
being, It is considered as a cause for noting its effect upon capacity 
or ahliyyah. 


* Minority does not affect capacity for acquisition or ahfiyyat 
al-wujab. All rights and obligations are acquired as thelr es- 
tablishment requires merely a dhimnmah and the mandt (being 
‘a natural person), which is the basis for the capacity for ac- 
quisition. Minority does not oppose this mandt, The jurists, 
therefore, maintain that the minor is liable for compensation 
of property destroyed by him, for goods and services bought, 
for maintenance of relatives, and also for sakit according to 
some. 


© Capacity for execution or ahliyyat al-ada’ requires ‘agl (reason) 
for its fulfilment, and this the non-discriminating minor (sabi 
ghayr mumayyiz) lacks, because he does not understand the 
bhitab. He is, therefore, not liable for the ‘ibadat, for financial 
transactions, or for punishments. The Hanafis make an excep- 
tion in the ease of the sabf mumayytz or one who has attained 
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some discretion. The ‘ibdddt of such a minor are rewarded in 
the Hereafter, and it is a matter of controversy whether ¢ 
khitab of targhib or recommendation is addressed to him. He 
is not liable for punishments, but financial transactions under- 
taken by him are valid in certain cases. ‘Transactions that are 
purely harmful for such » minor, like donating his property, 
have no legal effect. Transactions that are purely beneficial or 
those that are evenly balanced between profit and loss are al- 
lowed, with the prior permission of the guardian or his subse- 
quent ratification. The position af the sabi mumayyiz may be 
compared with the contract for necessaries by a minor under 
sections 1] and 68 of the Pakistan Contract Act. The freedom 
allowed to the sabf mumayyiz by the Hanafis is much wider 
than that under the law, In other countries, the contracts of a 
minor may be considered valid with an option for the minor to 
rescind the contract and return the property, 


8.1.2 Insanity (juntin) 


Junin has no effect on ahliyyat al-wuzdb, because rights and obliga- 
tions are established for and against an insane person, who ix decmed 
liable for itlaf (destruction of property), payment of diyah, and the 
ike.! The mand of such « capacity is insdniyyah, and the majnun 
js a human being. Juntin, however, completely negates the abliyyut 
al-ada', because of lack of ‘agl. The insane person, therefore, hax no 
liability for “ibadat or punishments, and all his transactions are void. 

While the fugahé’ consider insanity as effective in negating the 
capacity for performance they do not describe the meaning of in- 
sanity in detail. In Pakistan, section 84 of the Pakistan Penal Code 
appears to follow what are called the M’Naghten Rules for insan- 
ity in England. These rules have been criticised by lawyers as well 
as doctors as being inadequate. A number of other tests have also 
been devised, like the “irresistible impulse test,” the “Durham test,” 
and the “American Law Institute or Model Penal Code test.” It is 
suggested here that Muslim scholars need to explore these issues in 
some depth. They may either accept the tests devised in different 
countries or devise some new tests. The same holds true for idiocy 


‘Sadr al-Sharah, al-Tawdth, vol. 2, 760 
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and death illness. Such questions must be answered on the basis of 
empirical evidence. 


8.1.3 Idiocy (‘atah) 


a state in which a person at times speaks like a sane and normal 
, while at others he is like a madman.? It is also described ax 
1 which a grown-up has the mind of a child. The capacity of 
an idiot is deemed equivalent to that of a sabi mumayyiz, who can 


be permitted by his guardian to undertake some transactions 


8.1.4 Sleep and fits of fainting (nawm, ighma’) 


Sleep and fits of fainting have relevance for purposes of ‘ibédat, ax 
well as for crimes and torts.? They do not affect ahliyyat al-uujib, 
because the attribute of insdniyyah is intact. Persons in such a con- 
dition, however, do not understand the khitab, ‘Their capacity to un- 
derstand things is temporarily affected and prevented from normal 
functioning, The liability for missed ‘ibdddt lingers against such a 
person and these have to be performed as gada’ (delayed perfor- 
mance). There is no liability for punishments and transactions. If a 
person, while sleeping, falls on a child during sleep and kills it, there 
is no ability for punishment, but compensation is another matter 
for which there may be strict liability? 


8.1.5 Forgetfulness (nisyan) 


This is a state in which a person is not very careful about things 
though he has full knowledge of them, as distinguished from sleep 
and fits of fainting in which such knowledge is lacking, Forgetfulness 
does not affect ahliyyat al-wujib nor does it affect the capacity for 
execution. The khitéb, however, becomes operative as soon as the 
person remembers. Transactions undertaken by such a person are 
valid and enforceable against him. 


*Yhid., vol. 2, 762, 

"Tbid., vol, 2, 763-64 

* This means that loss of life has to be compensated anyway, irrespective of inten- 
tion to harm, In traditional Islamic law, the burden in such cases is placed upon 


the ‘agilah, which is the tribe or group with which an individual is considered 
to be associated. 
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8.1.6 Death-illness (marad al-mawt) 


‘This is a condition in which the mind of a sick person is dominated 
by the fact that he will die because of his illness. It is of no con- 
‘sequence whether the person actually dies from this illness or from 
something else and whether the illness is in fact a terminal illness. 
Two conditions must be met before an illness may be declared a 
death-illness: 


* The deceased person must be convinced that he is approach: 
ing death, irrespective of the nature of the disease. Diseases 
like common colds and headaches, however, are not taken into 
account for such purposes. Some jurists associate other circum- 

nces with this state, like # person on a ship that is caught 

in a storm, or like a person facing a death sentence. 


* Death should follow such a conviction, even if it is not caused 
by the feared illness. 


© Some jurists stipulate » third condition here by saying that 
death must occur within one year of the commencement of 
illness, because any period above this would mean that the 
person is accustomed to his illness and that the fear of death 
is remote. 


Marad al-mawt (death-illness) has no effect on the capacity for 
acquisition or on the capacity for execution, and it is in fact a con- 
dition of taklif, because it is the capacity to perform an act that is 
affected here and not the capacity to understand it. 

A person suffering from such an illness is prohibited from entering 
into transactions that are in excess of one-third of his wealth. In other 
words, it takes the hukm of wasiyyah. This condition is stipulated to 
protect the rights of the heirs. The reason assigned is that the rights 
of the heirs get linked to the estate as soon as marad al-mawt takes 
hold. The Lawgiver has laid down that such rights are to come into 
play after the death of the person, but to protect the rights of the 
heirs and creditors it is assumed that death has already occurred. 
‘The justification provided is that the transactions of such a person 


For the details see Sadr al-Shari'ah, al-Tawdih, vol. 2, 778 passim. 
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are not those of one who wishes to live, but of one who is ready to 


depart. 
‘The following rights are attached to the estate of the person suf- 
fering from marad al-mawt 


© Rights of creditors. The creditors have a right prior to all, even 
if the debts consume all the estate. 


Rights of beneficiaries. The rights of beneficiaries restrict the 
transactions to one-third of the estate, however, amounts in 
excess of one-third will be valid if permitted by the heirs. 


Rights of the heirs. These rights are linked to the estate from 
the time of the commencement of illness, and any transactions 
undertaken by the sick person will be assigned ahkém as fol- 


lows: 


L 


Transactions with @ counter-value. If the person suffering 
from death-illness concludes a contract of sale with no 
apparent loss in it, that is, at the market value, then the 
creditors or the heirs cannot have it set aside, It ix to 
be assumed that such a sale was undertaken to fulfil his 
genuine needs and not with the intention to deprive his 
creditors or heirs. AbG Hanifah maintains that if such a 
sale is made yo one of the heirs, it is to be declared as void 
even if it is at market value. The two disciples maintain 
that the sale is valid. The difference of opinion is due to 
the question whether the right of the heirs is linked to the 
‘ayn (substance) of the thing or to its value. 

Transactions without a counter-value. If the transaction ix 
a hibah, wagf, sadagah, or a sale at less than the market 
value, of & purchase at more than the market value, then 
such a transaction will be restricted to one-third of the 
value of the estate, after the creditors have been satisfied. 


‘Three conditions must be fulfilled before the rights of the credi- 
tors can come into play: 


(a) That the transaction was without a counter-value or without 
adequate counter-value. This would cover transactions like gift, 
charity, wagf, sale at a discount, or purchase at a premium. 
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(b) That the transaction involves the transfer of a thing (‘ayn) it- 
self and not its use, provided that the benefit conferred through 
use will terminate upon the death of the owner. Some Hanafis 
do not consider the benefits arising from the use of a thing as 
mal. The use of land, or of a house, or of an animal are exam- 
ples that explain this case. The majority (jumhtir), however, 
consider the use of benefits as mal. 


(c) That the transaction must be in a'yén (substance of thi 
and not in the revenue or profit derived from them. Any as- 
signment of profits arising from a sharikah or mudarabah will 
not be affected by this condition, 


Besides transactions, any admission or acknowledgement of debts 
by the person suffering from marad al-mawt may also invoke the 
rights of creditors and heirs. Al-Sh&fi'T is of the opinion that ac- 
knowledgement by @ person suffering from death-illness is valid and 
ig not affected by the rights of the creditors or the heirs. The reason 
he assigns is that # person spproaching death would normally tell 
the truth, even if he is a habitual liar. The Hanafis, on the other 
hand, make a distinction between two cases: 


(a) Acknowledgement of debt in favour of an heir: An ac- 
knowledgement in favour of an heir can have legal effects if the 
rest of the heirs permit it. This is due to the apprehension that 
‘one heir may have been preferred over the others. 


(b) Acknowledgement of debt in favour of a stranger: An 
acknowledgement favouring a stranger is valid. These debts are 
called duyiin al-marad and are to be paid after all other debts, 
called debts of health, have been satisfied. 


‘The Milikis distinguish between cases where an allegation of a 
“pond of affection” can be made, that is, where a possibility of undue 
influence is likely. For example in the case of a wife, close relative, 
or friend. The basis is the bond existing between them and not the 
blood relationship.* 


"See Ibn Rushd, Bidéyat ol-Mujtahsd, vol. 2, 44. 
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8.2 Acquired Causes of Defective Capacity 


Acquired causes are those that are created by Man or in which hu- 
man will and choice are the basic factors. Muslim jurists list seven 
such causes: ignorance (jah), intoxication (sukr), jest (hazl), indis- 
cretion (sufah), journey (safar), mistake (khata’, shubhah), and co- 
ercion (ikrah). We will discuss some of the important causes, noting 
their effects on the capacity for acquisition and on the capacity for 
execution. 


8.2.1 Intoxication (sukr) 


Drunkenness is a state caused in a human being due to the use of 
‘an intoxicant, which temporarily suspends the proper functioning of 
the mental faculty. 

Intoxication does not cause a change in the capacity for acquisi- 
tion, as its basis is the attribute of being a human.’ Thus, a drunken 
person possesses a dhimmah (legal personality) with a complete ca- 
pacity for acquisition, and he is held liable for destruction of life and 
property, and also for all obligations, for maintenance, and even for 
zokat. All these duties and obligations require the existence of the 
capacity for acquisition alone, and intoxication does not negate it. 

‘The basis for the expacity for execution, on the other hand, is 
‘agl (reason) and rushd (discretion); these are negated in the case of 
the drunken person by the state of drunkenness. The khifab is not 
addressed to the drunken person, because he does not comprehend 
it. The state of such a person is worse than that of one who is asleep, 
for the latter can be awakened; it is worse than that of an idiot, who 
may understand parts of the speech addressed to him, 

‘The jurists agree unanimously that the khifdb is not directed 
toward the intoxicated person if such intoxication has been caused 
by the legal use of intoxicants. For example, the person who has 
consumed liquor without knowing what it is or when he has done 
80 under coercion or under duress to save his life. In such cases, the 
hukm for this person will be the same as that of the person under a 
spell of fainting. 


* Sadr al-Sharfah, al Towdth, vol. 2, 798. 
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Muslim jurists disagree about the person who is intoxicated when 
such intoxication is caused by prohibited means. The Hanafis and 
some other jurists do not consider such a cause to have any effect on 
the capacity for execution and on the understanding of the khitab. 
‘Thus, the ‘ibadat are established against such a person and he will 
be held liable for delayed performance (gada'), along with the ac~ 
companying sin. Any transaction or acknowledgement he makes is 
valid and enforceable against him. He acquires criminal liability for 
acts committed in such a state, though he can retract his confession 
made in this state regarding a case of hudiid, as these are pure rights 
of Allah. 

"The argument provided by the Hanafis is that intoxication is a 
crime and as such cannot be an excuse for waiving punishments, 
Further, one reason why intoxication has been prohibited is that it 
leads to other khabd ‘ith. Moreover, if the acts of the drunken person 
are to be exempted from liability, it will become a means for the 
commission of offences, and for evading liability. Relying on the verse, 
“O ye believers, approach not prayer when you are intoxicated, until 
you know what you say,” (Qur'in 4 : 43] they maintain that it is 
obvious that the khifdb is addressed to the drunken person and he 
is expected to understand the meaning and import of the verso even 
when he is intoxicated, If this is not the interpretation, it would 
amount to saying to a person under a spell of madness, “Do not 
commit such an act when you are insane.” It is for this reason that 
the drunken person is held liable for his acts. 

‘Some jurists are of the opinion that an intoxicated person has no 
capacity for execution, because his ‘agi (reason) is completely im- 
paired by the state of intoxication, They maintain that the Lawgiver 
has already provided @ penalty for the offence of intoxication and 
holding him liable for his transactions as well, that is, those under- 
taken in such a state, would amount to punishing him twice for the 
same offence, a kind of double jeopardy. They argue that the verse 
about avoiding prayers in an intoxicated state is actually addressed 
to a sober pérson telling him to avoid becoming intoxicated before 
the time of prayer, an act over which he has control, as compared to 
the person subject to fits of madness over which he has no control. 

Modern jurists try to prefer the second opinion as it may be 
closer to some forms of Western law. It must be noted, however, that 
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consuming liquor is an offence in Islamic law and it may not be so 
in the law. 


8.2.2 Jest (hazl) 


When a person uses words without intending to convey either their 
primary or their secondary meanings, that is, their denotations or 
their connotations, he is said to speak in jest (haz!). Such a person 
may, for instance, use words employed for the contract of marriage, 
but does not intend the hukm (effect) of such a contract, 

Speaking in jest has no effect on the capacity for acquisition; 
rights as well as obligations will, therefore, be acquired. The basis of 
insdniyyah required for this kind of capacity is not altered by jokes 

Hazl or jest cannot negate the capacity for execution either, be- 
cause such a person has not lost his intellect or discretion, Contracts, 
on the other hand, require consent and willingness to give rise to legal 
effects, The person speaking in jest does bring about the apparent 
form (sighah) of the contract, but has not given his consent in real- 
ity. The Hanafis, therefore, consider the transactions of such a person 
as invalid, except transactions like marriage, divorce, manumission, 
rujti' (retraction), and the like. This is based on the tradition that 
says, “Three things intended seriously are taken seriously, and if in- 
tended in jest are also taken seriously: marriage, divorce, and the 
freeing of a slave." Some jurists do not maintain this exemption, and 
treat all statements made in jest as being ineffective. The Shafi'ly 
maintain that statements made in jest are to be considered valid 
at all times, because the person has brought about the cause—the 
yighah (form)—and must, therefore, bear the consequences. This is 
based on the objective theory of contracts that is followed in Islamic 
law by most schools.® 


It is followed in English common law as well and, therefore, in most countries 
‘that adopted this law. For example, it is a view taken by American law that 
contracting parties shall only be bound by terms that can be inferred from 
promises made. Contract law does not examine a contracting party's subjective 
intent or underlying motive. Judge Learned Hand said that the court will give 
‘words their usual meaning even if “it were proved by twenty bishops that [the] 
party ...intended something else” Hotchkiss v. National City Bank of New 
‘York, 200 F. 287 (2d Cir. 1911), ‘Tt appears that in France the subjective theory 
is followed, because of which some Muslim countries that have been influenced 
by that law are inclined towards the subjective theary, 
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8.2.3 Indiscretion (safah) 


This defect concerns financial transactions, that is, transactions un- 
dertaken carelessly and in a manner that a prudent person is likely 
to avoid. The result is foolish waste and squandering of property. 

‘The tendency in a person to waste his property affects neither 
his capacity for acquisition nor his capacity for execution. ‘The effect 
of safah is that a person, who has attained puberty, is subjected to 
interdiction (hajr) till such time that he mends his ways. This view 
is upheld by the majority. It is based upon the necessity (dardrah) of 
preserving his wealth, because preservation of wealth is an acknowl 
edged purpose of the law, Abi Hanifah maintains that interdiction 
can laat only till the age of twenty-five, after which the property 
of the individual is to be delivered to him, because at this age the 
individual is to be preferred over property. 


8.2.4 Coercion and duress (ikrah) 


Ikrah is situation in which one is forced to do something without 
his willingness.’ It has no effect either on the capacity for acquisition 
or the capacity for execution, because this state does not affect life 
or reason and discretion. It does, however, negate free consent and 
willingness. 


8.2.4,0.1 Effect on free will. The jurists disagree about the 
extent to which ikrah can affect free will, The views of these jurists 
may be classified into two opinions: 


1. The first opinion maintains that ikrdh is an obstacle in the 
way of taklif (creation of an obligation). Thus, the khitab is 
not directed toward a person under coercion or under duress, 
because this person is prevented from understanding the khitab. 
Among those who hold this opinion are Shafi'i jurists, who 
maintain that free will is a condition of taktif. Ikrah, according 
to the Shafi'is, arises under a threat of death, hurt, perpetual 
confinement, and the like. It does not arise for causes of a lesser 

ity, like a threat to property. Ikrah defined this way is, in 


© For the details sep Sadr al-Shar'ah, al-Tawdth, vol. 2, 820, 


136 


Islamic Jurisprudence §8.2 


2 


a. Justified coercion. This is like the order of a gadi directing 
a debtor to pay his debts to his creditors, or his command 
to a man to divoree his wife after the passage of the period 
of ila’, as required by Shafi law. This kind of ikrah does 
not affect the free will of a person, as the duty is imposed 
by the Lawgiver. Thus, any transaction in property un- 
dertaken under coercion for paying off creditors shall not 
be declared void. 


Unjustified coercion. Coercion without justification is 
again of two types. The first type is where acts commit- 
ted are legally permissible under coercion. Such acts, if 
committed through words or deeds, have no legal effect 
and are considered void. If these acts can be attributed 
to a third person, then, they are attributed to the person 
coercing or threatening another. For example, compensa- 
tion for property destroyed through coercion shall be paid 
by the person who coerces the other. The second type are 
acts that are legally prohibited, like murder and rape. In 
such cases the person coerced shall be fully liable along 
with the person who coerced him. 


va 


‘The second opinion is held by the Hanafis, who divide skrah 
into three types: 


a. First is coercion that negates free will or choice. This is 
coercion under threat of death or loss of limb 


Ca 


‘The second type is coercion that negates consent, but 
makes free will irregular or fasid. This is brought about by 
confinement for a long period or by beating and torture 
that does not lead to loss of life or limb, 


. The third type is ikrah that does not negate consent nor 
does it make free will fasid. The example is confinement 
of close relatives. Some Hanafi jurists do not accept this 
third category, and link it with one of the categories above, 
depending upon the nature of the threat to dear ones. 


2 Effect of coercion on legal capacity. The Hanafis 


maintain that the condition of takiif is the existence of the right to 
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choose and not its validity (sihhah). Irregular or fasid free will, they 
say, is sufficient for the existence of taklif. In all the above cases of 
ikrGh, free will is not invalid (bétit) though it may be irregular. Taklif, 
therefore, may accompany ikrah. 

‘To facilitate the understanding of the act, for which coercion is 
taking place, the Hanafis divide it into three types: 


1. Transactions, These are divided into two kinds, on the basis of 
the effect of ikrah: 


a. Pirst are transactions that do not accept rescission, and 
do not depend upon consent, for example, divorce, manu- 
mission, marriage, retraction of divorce, gihdr, ia’, ‘afw 
(forgiveness) in intentional murder, and oath (yamin.) 
All these transactions are valid under coercion, because 
they amount to a termination (isgdf) or relinquishment of 
a right, and relinquishment cannot be reverted, bocause 
these transactions are not dependent on consent, 

b, Second are transactions that accept rescission or revoca- 
tion and depend upon consent. These are like sale, mort~ 
gage, hire, and other commutative contracts. These con- 
tracts accept rescission and depend upon the existence of 
free consent. The hukm of such contracts concluded un- 
der coercion is that they are irregular (fasid.) They can 
be ratified by the coerced party, after coercion has ceased 
to exist, in which case they are declared as valid (sahih). 


2. Admissions and confessions. All admissions and confessions, in 
order to be valid, must be accompanied by free will. 


3. Acts in general, Acts, for this purpose, are divided into two 
kinds by the Hanafi jurists. 


a. First is the case when the coerced is a mere instrument 
in the hands of another, like a person picking up another 
and throwing him upon another thereby causing death, 
or hurt, or causing damage to property, If A causes B to 
fire at a bush knowing that C is hiding behind it, thus, 
causing the death of C, then, A shall be guilty of murder, 
while B will be an instrument in his hand. Other cases 
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can be imagined. In such cases the act is attributed not 
to the instrument, but to one who caused him to move. 


Pa 


Second is the case when the coerced cannot become an 
instrument in the hands of another, for example, in the 
commission of zind or eating of food. In such a case, the 
person coerced is fully aware of his actions. Here the per- 
son coerced is guilty of zind or for compensating property 
consumed. In the case of drinking of khamr, however, hadd 
is waived on grounds of shubhah 


8.2.5 Mistake and ignorance (khata’, shubhah, and 
dahl) 

‘The topies of jahl and khata’ are usually discussed separately, while 

the topic of shubhdt is not discussed under defective legal capacity. 

All three are interrelated and deal with concepts that are similar to 

what in Western law are called mistake of law and mistake of fact. 

‘The word shubhah is usually translated as doubt. The most im- 
portant evidence in this respect is the tradition of the Prophet (peace 
be on him) in which it has been said that the hudid penalties are to 
be waived in case of shubhah. This is usually taken to mean “benefit 
of doubt" given to the accused. While this meaning may be covered 
by the tradition it ix not its primary concern, The rule of giving ben- 
efit of doubt to the accused is generally accepted ax a rule of evidence 
in Islamic law. Further, this rule deals with the doubt in the mind of 
the judge as to whether an offence has been proved beyond doubt. 
‘The tradition, according to the jurists, deals with doubts in the mind 
of the subject at the time of commission or omission of an act, These 
are of several types: shubhah fi al-dalil (mistake of law); shubah fr 
al-milk (mistake as to ownership); shubhah fi al-fi'l (mistake in the 
commission of the act); and shubhah fi al-‘agd (mistake as to the 
governing law in the contract). 

For example, assuming that in the early days there was a person 
who was under the impression that temporary marriage is permitted, 
that is, he may not be aware of the abrogating evidence. If he entered 
into a temporary marriage under this impression, the marriage con- 
tract was declared void, but the law would waive the hadd penalty in 
such a case (this does not mean that fa'zir was also waived). There 
could have been a possibility of the occurrence of such a case in the 
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early days when people were not aware of the law. Today it is unlikely 
to happen. In any case, it is an example of shubhah ft al-dalil as well 
‘as shubhah fi al-‘agd. If some of the heirs pardon the murderer, but 
some of the other heirs, who have not pardoned him, execute him, 
they will not be subjected to retaliation due to shubhah fi al-dalit 
(mistake of law). They may be awarded ta‘zir. Today, these heirs are 
not permitted to take the law into their own hands. It should be ob- 
vious that exemptions for mistakes of law are given where the issue is 
subject to ijtihad. Where the matter is not subject to ijtihdd, and is 
clearly known, or is supposed to be known to Muslims by necessity, 
there can be no exemption. 

In the early days, when slavery was permitted, a husband may 
be under the impression that his wife's slave girl is also within his 
ownership. Under this wrong impression if he were to consider her 
milk yamin and act upon it he would be under shubhah i al-milk, 
‘The hadd penalty would be waived in such a case (though not ta‘zir) 
Ifa man aiming at an animal were to hit « human being, he would 
be guilty of manslaughter (gat! khafa') and not murder. This is an 
example of shubhah fi al-fil. 

‘The law gives some exemption in such cases and lays down prin- 
ciples that may be applied to new cases. It can be seen with ease, 
however, that ignorance or mistake does not affect the capacity of 
acquisition at all. It does not affect the capacity for execution either, 
the basis for which is understanding or ‘agl. The only problem here 
is that the understanding of the subject is hampered somewhat, but 
the law takes notice even of this. This shows that ignorance and mis- 
take are not causes of defective capacity at all, but statutory grounds 
of defence or exemptions. 

Jaht (ignorance) may, thus, be that of law or of fact, In general, 
ignorance of law is no excuse for a subject present within the dar 
al-Islam. This, however, should not be confused with the acts of a 
Muslim residing in the dar al-harb. The Hanafis make an exemption 
for some of the unlawful acts of such an individual, because he is not 
enjoying the protection of the Islamic state during his stay abroad. 
Submission to the Islamic state and being subject to its jurisdiction 
is also stated as a condition of taklif by some jurists. The issue of 
jurisdiction of the Muslim state is expressed as a principle by the 
Hanafi jurist al-Dabasi: 
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The principle according to our jurists is that the world is divided 


into two dérs: dar ol-Jslém and dér ol-horb 


According to Imam 


al-Shafit the entire world is a single dar 


In othe 


words, al-Shifi't does not grant the same exemptions to an 


individual residing in enemy territory 


AL-Dabiisi, Ta'sis al-N, 


# (Cairo, 1320 A H./1902 CE), 


Part II 


The Sources of Islamic 
Law 


Chapter 9 


The Meaning of Primary 
and Secondary Sources 


‘The true source for the ahkdm of Islamic law, as already stated in 
the first part, is Ah Almighty. The ahkam of Allah, however, are 
discovered through evidences leading to the ahkim. These evidences 
are the sources of Islamic law. The meaning of the term source ax 
used in Islamic law does not differ much from its use in positive law, 
but there are subtle differences that must be appreciated. The obvi- 
ous difference between the two systems is that the material sources 
of Islamic law are divine in origin, while those of positive law are 
not. As regards the sources that are constructed upon human men- 
tal processes like analogy, there may be much that is common, ‘To 
appreciate some of the differences and similarities we noed to ex- 
amine the meaning of the term source as used in Islamic law and, 
in addition, to examine the different ways in which the sources are 
classified by Muslim jurists 


9.1 The Meaning of “Source” in Islamic Law 


In Islamic law, the term used for source is dalil (pl. adillah).' The 
word dalil means guide. The person leading a caravan is called dalil, 
and so is a telephone directory, because it leads to a number. The 
Qur'an, in this sense, is a dalil for the ahkam of Allah, because it 


\ This term has been used throughout this book and the reader is already familiar 
with it 
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leads us to the khitab® of Allah that contains the ahkdm related to 
the acts of the subjects? Thus, an examination of the contents of 
the Qur'an yields the information required about & hukm. This is 
how some jurists describe the technical meaning of dalil: “A valid 
examination of which yields transmitted information|, which is the 
boukm)."* 

‘The term dali? in this meaning is also considered equivalent to 
the terms ugdl al-ahkdm (the roots of the ahkém) and al-magadir 
al-shar‘iyyah li al-ahkam (legal sources of the ahkdm). As all these 
terms are considered synonymous, it would be helpful to understand 
the classification of the sources from various perspectives 


9.2 The Classification of the Sources 


‘The jurists state that the sources of Islamic law are: the Qur'an, the 
Sunnah, tjma* (consensus of legal opinion), giyds (analogy), istihsan 
(juristic preference), gawl al-sahdbt (the opinion of a Compan- 
ion), maglahah mursaieh (jurisprudential interest), sadd al-dhari'ah 
(blocking lawful means to an unlawful end), istishdb al-hal (presump- 
tion of continuity of a rule), ‘urf (custom), and earlier scriptural laws. 
‘These sources are classified from different perspectives to facilitate 
study. 


9.2.1 Agreed upon and disputed sources 


‘The jurists classify some of the sources as being agreed upon unan- 
imously. These are the Qur'in and the Sunnah. Some of the other 
sources are agreed upon by the majority of the schools. These are 
ijma and qiyds, It is said that the principle of yma" was not accepted 
by al-NazzAm from the Mu'tazilah and some of the Khawafij. Qiyds, 


* The term K/utab is described by some as the personal and eternal communica- 
tion of Allah, an indication or evidence (dali) of which is His Rhitéb in words, 
that is, the words of the Qur'an 

"This was explained earlier, while discussing the definition of hukm See page 45 

* AL-Aumidt, al-hkiim ff Uyst ol-Abkam, vol. 3, 11 
set tle MB mes bell Ke le 
Some of the jurists say that a dali! is a source that indicates the Aukm in a 
definitive manner, while the source that indicates it in a probable manner is a 
sign, but this analysis is rejected by the majority 
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‘on the other hand, was rejected by the Zahirl school and the Ja‘fari 
school. There is another category of sources that are not accepted 
by all jurists. ‘These are istihsdn (juristic preference), awl al-sahabi 
(the opinion of a Companion), maslahah mursalah (jurisprudential 
interest), istishab al-hal (presumption of continuity), sadd al-dhari‘ah 
(plugging the lawful means to an unlawful end), ‘urf (custom), and 
earlier scriptural laws. 

‘The reader should note that many of the differences, though not 
all, between the opinions and methodologies of the schools are based 
upon the acceptance and rejection of the disputed sources. 


9.2.2 Transmitted and rational sources 


‘The sources of Islamic law are divided into those that are transmitted 
and those that are rational, that is, those that relate to legal reason- 
ing. The transmitted sources are the Qur’in, the Sunnah, and ijma', 
‘To these are also linked the opinion of a Companion, and the laws of 
the earlier scriptures. These are the transmitted sources, for the legal 
validity of which reason has little role to play, though it does affect the 
logal reasoning that proceeds from them. ‘The other kind are anal- 
ogy (qiyds), maglahah, istihsdn, and istishdb, These sources pertain 
to the mental processes of human beings and are not transmitted, 
though their acceptance as legally valid and persuasive proofs does 
rely upon the transmitted evidences. Thus, giyds is the assigning of 
the fukm taken from a transmitted evidence to a set of facts about 
which there is no express provision in the transmitted evidences, 
‘This is a mental process. The acceptance of giyds as a valid method 
of reasoning is derived from the transmitted evidences, the Qur'in 
‘4 well ax the Sunnah, In short, the transmitted sources themselves 
identify the modes of legal reasoning that may be accepted as valid 
and persuasive proofs. 

‘The transmitted sources, therefore, become sources from three 
aspects. 


© First, by indicating the detailed rules of law, like those of 
prayer, zakat, and inheritance, 


* In fact, reason plays a major role before tym on a legal issue becomes a source, 
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# Second, by providing legal justification for the use of methods 
of reasoning like analogy and maslahah. In fact, all the trans- 
mitted evidences themselves find support for their acceptance 
in the Qur'an, As an example we may state that the following 
verses provide the evidence for the Sunnah as a valid source: 


ye who believe! Obey Allah and obey the Apostle, and those 
charged with authority among you. (Qur’sn 4 : 59] 

So take what the Apostle assigns to you, and deny yourselves 
that which he withholds from you. [Qur'an 59 © 7] 

‘Then Jet those beware who withstand the Apostle’s order lest 
some trial befall them, or a grievous penalty be inflicted upon 
them. (Qur'an 24 ; 63] 


In addition to this, the function of the Sunnah is also indicated; 
namely, that it works as an elaboration and commentary on the 
Qur'an: 


And we have sent down unto thee (also) the Message; that 
thou mayest explain cleasly to men what is sent for them, and 
‘that they may give thought. (Qur'an 16 : 44] 

© Apostie! proclaim the (Message) which hath been sont to 
thee from they Lord. (Qur'an 5 » 67] 


In the study of the Sunnah in the next chapter, its close rela- 
tionship with the Qur'’n will be examined in detail. 


A third characteristic of the transmitted sources is that they 
provide a basis for the extension of the law through the rational 
sources, Thus, a rule in the texts may be extended through 
analogy, but the basis or as! is provided by the texts or the 
transmitted sources, 


9.2.3 Definitive and probable sources 


The sources of Islamic law are also classified, by the majority of the 
jurists, as definitive (gat‘t) and probable (zanni). When we use the 
word definitive, we mean something about which we cannot have two 
opinions, while probable means something that does not reach this 
level of strength. From another perspective, the attribute of a source 
being definitive or probable refers to the strength of transmission of 
the source, that is, the way it has been transmitted by the first three 
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generations. The classical jurists usually use the terms definitive and 
probable in the sense of transmission. Thus, when the Hanafis say 
that the category of fard is proved by a definitive evidence, they are 
referring to an evidence that is definitive by way of transmission, 
‘Modern scholars, in their attempt to simplify things, have come up 
with an instructional device and have generalised the meaning of 
‘a text as definitive or probable in meaning. Thus, they refer to a 
source as qat't al-thubiit (definitive by way of transmission) and gat'T 
al-dalélah (definitive in meaning). A closer examination shows that 
there is no such general category called gat’ al-daldlah (definitive in 
meaning) in the systems followed by the classical jurists. When these 
jurists wanted to refer to such meanings, they listed separate individ- 
ual categories: muhkam, nags, khafi, zhir and so on, All these cate- 
gories were based upon the different strengths of meaning emerging 
from a word or a text. Nevertheless, we are retaining the broad cate- 
gory gat't al-daldlah, because of its instructional value, The reader is 
warned, however, to be careful about the distinctions, What follows 
is, therefore, based on the classification followed by modern scholars, 


1. With respect to transmission, a source is gat‘ al-sanad 
if it has been reported by a large group of persons from a 
large group of persons, when in practice a report of such a 
large group is not subject to suspicion, because they could not 
have assembled together to fabricate a falsehood. This type 
of transmission is called fawdtur. Of this definitive category 
is the Qur'an, because it has been transmitted to us, both in 
memorised and written forms, by way of tawdtur, The same 
is the case with the Sunnah and tjma‘ when they have been 
transmitted to us by way of tawdtur. In the probable category 
fall individual narrations of the Sunnah and ijmd‘ when these 
have not been transmitted in a form that reaches the level of 
tawdtur. 


2. A source is definitive with respect to the understood 
meaning when the text of the transmitted evidence indicates 
something about which there can be only one opinion,® Thus, 
if the text of the Qur’an says that you have “half” of what your 


© As indicated above, this will be called muhiam or nays and so on. 
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deceased spouses left or when it says that for the fornicator are 
a “hundred” stripes, the words “half” and “hundred” cannot 
have dual meanings, because a “hundred” is a “hundred” any 
way we may read it or understand it, Probable means some- 
thing that can have more than one meaning, and the examples 
are many. 

‘There are some texts of the Qur’An and the Sunnah that convey 
definitive meanings and there are others that convey a probable 
meaning. As for ijma’, it always indicates a definitive meaning, 
because having more than one meaning negates the very con- 
cept of ijma‘. The rest of the sources, like analogy and istihsdn 
all convey probable meanings. 


‘This division into definitive and probable gives us four combinations 
of the transmitted sources: 


1, Sources that are definitive with respect to sanad (transmission) 
and definitive with respect to meaning. These would be the 
texts of the Qur'an and the Sunnah Mutawdtirah that convey 
single meanings. 


x 


Sources that are definitive with respect to sanad, but are prob- 
able with respect to meaning. These would be the texts of the 
Qur'an and the Sunnah Mutawatirah that convey more than 
one meaning, that is, they are subject to interpretation. When 
the Qur'n says: “Rub your heads (mash) with water,” (Qur’din 
5: 6) it is probable that the meaning is the entire head or part 
of it, and both meanings have been upheld by jurists. The same 
is the case with the Sunnah. 


3, Sources that are probable with respect to transmission and 
definitive with respect to the implied meaning. These would 
include traditions that were transmitted by one or two indi- 
viduals in the first three generations. Examples would include 
those traditions that contain definitive words, 


4. Sources that are probable with respect to sanad and probable 
with respect to meaning. An example is the tradition that says 
that “there is nothing out of the inheritance for the killer,” The 
question is whether the killing here means gatl ‘amd (murder), 
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shibh al-‘amd (culpable homicide not amounting to murder or 
voluntary manslaughter), gat! khata’ (manslaughter), or even 
homicide caused directly or indirectly. The opinions of the ju- 
rists, therefore, vary. 


As for the sources that are not transmitted, they are not rele- 
vant to the discussion of the above four categories; in general they 
are considered as probable. It is only the opinion of a Companion 
that may be linked to the above four transmitted categories by some 
jurists. 


9.2.4 Primary and secondary sources 


The classification of the sources of Islamic law into primary and 
secondary is nothing more than a collection, and the combined ef- 
fect, of the all the characteristics that have preceded in the previous 
classifications, Thus, when we view the previous characteristics, we 
distinguish the primary and secondary sources as follows: 


1, Primary sources are those that are unanimously agreed 
upon by the four Sunni schools. This would include anal- 
ogy. When the range of schools is widened, analogy is excluded 
and so is tjmd’, Secondary sources are those that are not unan- 
imously accepted. 


2. Primary sources are transmitted sources, while sec- 
ondary sources are mostly rational sources. This dis- 
tinction would include the opinion of a Companion among the 
primary sources, but the previous criterion excludes it. 


3. Primary sources are definitive sources, while secondary 
sources are probable. The Ahabar wahid, we have said is 
probable, but here we are concerned with the Sunnah as a 
source of law on the whole. Likewise, this classification may 
be said to include only those types of ijma‘ that are consid- 
ered definitive, but again we are concerned with consensus as a 
source of law on the whole. Analogy and other types of rational 
sources would be classified as secondary sources. 


4, Laws discovered through the primary sources may 
be extended through the rational sources or the secondary 
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sources, while laws discovered through secondary sources can- 
not be further extended. This, perhaps, is the most important 
distinction between the primary and secondary sources.” 


Primary sources, then, are at once agreed upon, transmitted, 
definitive on the whole, and those upon which further extension can 
be based, This would mean that the Quran, the Sunnah, and ijma‘ 
are the primary sources, while the rest are secondary sources. 

‘To describe the characteristics of secondary sources, just reverse 
the characteristics listed above. For example, secondary sources are 
mostly rational sources, or they are mostly disputed sources, or that 
they depend on the primary sources for their content. 


9.3 Grades of the Sources 


It is customary with writers to discuss the grades of the sources under 
‘a general and preliminary discussion such as this. By grades is meant 
the priority assigned to a source in the jurists’ search for the ahkam. 
‘This topic pertains to ijtihad and the targih. It is, therefore, discussed 
briefly here. 

Many writers maintain that the first source to be approached is 
the Qur’An, the second is the Sunnah, the third is ima‘ (consensus of 
legal opinion) and the fourth is analogy. These writers also maintain, 
‘on the basis of this natural order, that it is not proper to move 
to another source unless the search in the prior source has been 
exhausted. Thus, the first search for a hukm is to be in the Qur’iin. 
‘The jurist should not move to the next source, the Sunnah, unless the 
search in the Qur’fin has been completed. Likewise, the jurist should 
not move to the consensus of jurists, unless the search in the Sunnah 
is exhausted. Analogy is to be resorted to only when the search in all 
three prior sources is completed. These scholars rely upon a number 
of evidences to strengthen this view. 

For example, they rely upon the verse: “O ye who believe! Obey 
Allah, and obey the Apostle, and those charged with authority among 


7 A question may be raised here as to whether the law can be extended through 
broad general principles, especially when some of these are rational construc- 
tions or the result of systematisation? The discussion has preceded within the 
analysis of the dalit tafsii. See p. 26 above. 
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you, If ye differ in anything among yourselves, refer it to Allah and 
His Apostle, if ye do believe in Allah and the Last Day.” (Qur'an 4 
; 59] In this verse, they maintain, obedience to Allah means having, 
recourse to the Book of Allah, obedience to the Prophet (peace be on 
him) means having recourse to his Sunnah and obeying those in au- 
thority means having recourse to ijma’, The order is, thus, prescribed 
in this verse. 

Another source they rely upon is the well known tradition of 
Mu‘adh ibn Jabal: 

‘When the Apostle of Allah intended to send Mu'adh ibn: Jabal to the 
‘Yemen, he asked: How will you judge when the occasion of deciding 
‘& case arises? He replied: f shall judge in accordance with Allah's 
Book. He asked: (What will you do) if yoo do not find guidance in 
Allah's Book? He replied: (I will act) in accordance with the Sunnah 
of the Messenger of Allbh. He asked: (What will you do) if you do 
not find guidance in the Sunnah of the Apostle of Allah and in 
Allah's Book? He replied: 1 shall do my best to form an opinion 
and spare no pains. The Apostle of Alléh then patted him on the 
breast and said: Praise be to Allih Who helped the messenger of 
the Apostle of Allah to find thing which pleases the Apostle of 
Allah? 
‘This tradition determines the order in which the sources are to be 
approached. It also indicates that analogy is to be resorted to when 
the search in the texts has been exhausted. 

Tn addition to these two sources, these scholars mention the letter 
of ‘Umar ibn al-Khattab, may Allah be pleased with him, written to 
the famous gédf Shurayh: “When you are faced with an issue, decide 
through what is laid down in the Book of Allah. If the issue you face 
relates to what is not in the Book of Allah, then decide by what 
is in the Sunnah of the Messenger of Allah (peace be on him)." In 
another version of this athar the words are: “If you find something 
in the Book of Allah, decide through it and do not have recourse to 
‘anything else besides it." A third narration explains this meaning: 
“Examine what is evident for you in the Book of Allah and do not ask 
anyone about it. If nothing is evident for you in the Book of Allah, 
follow the Sunnah of the Messenger of Allah (peace be on him).” 

‘All these evidences show, it is maintained, that there is a deter- 
mined order for approaching the sources and that the jurist should 


" Aba Dawid, Sunan Abe Dawid, tr. Abmad Hasan, vol. 3 (Lahore: Sh. Muham- 
‘mad Ashraf, 1984), No, 3585 at 1019. 
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not move to the next source, unless the first source has been searched 
thoroughly for a solution. 

A closer examination of the issue reveals that the statement about 
the order in which the sources are to be examined needs to be qual- 
ified somewhat. This is obvious from the following points: 


1. Approaching the Qur'an and the Sunnah together: The 
first point to notice is that it is not possible for the jurist to 
understand the meaning of the text of the Qur’én for the deriva- 
tion of the ahkdm, unless he has recourse to the explanation and 
commentary of the Qur’én, This explanation and commentary 
is the Sunnah itself, ‘Thus, a jurist may not decide upon the 
basis of general or absolute text in the Qur'an, unless he 
has ascertained that the Sunnah has not restricted the general 
meaning or has not qualified the absolute text.’ 


‘Take the case of the provisions for the thief (sarig) in the 
Qur'an. It provides that the hands of each thief are to be cut. 
‘The Sunnah restricts this general rule to the thief who steals 
wealth equivalent to the niséb (prescribed scale). It also re- 
atricts it to a person who steals something in protective custody 
(hirz). Likewise, the Qur'an provides for the payment of zakdt 
in broad terms, that is, for all kinds of wealth, but the Sunnah 
excludes several categories of wealth from this wide provision. 
‘The Sunnah is, therefore, interlinked with the Qur'fin insofar 
‘as it restricts its general meaning or qualifies absolute texts or 
explains its difficult and unelaborated words, It would, thus, be 
inappropriate, if not incorrect, for the jurist to take the Auk 
directly from the Qur'an without consulting the Sunnah. The 
statement, then, that the Qur'an is to be consulted first and 
the Sunnah is to be consulted only if nothing is found in the 
Qur’4n, is to be qualified to mean that consulting the Qur'an 
implies the consulting of the Sunnah along with it, In other 
words, there is a special bond between the Qur’dn and the 
Sunnah and this bond must never be severed. 


See the concept of bayén at page 275 for a deeper understanding of the issue. 
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2. In one classification above it is stated that a greater weight 
is attached to a definitive (gaf‘) meaning arising from a mu 
tawdtir Sunnah as compared to a text in the Qur'fin that can be 
interpreted in more than one way. In technical terms, it means 
that such a Sunnah is definitive with respect to its transmis- 
‘sion as well as its meaning, while a zanni text of the Qur'an 
is definitive with respect to its transmission, but probable as 
regards the meaning. In such a case too, it would be inappro- 
priate for the jurist to look at the text of the Qur'an alone and 
not at the Sunnah. 


3. Ijma* and the Texts: hukm is sometimes established through 
consensus of opinion (ijmd'). Jjma* is considered definitive by 
the jurists and the jurist is bound to follow its directives. Ac- 
cording to the principles of taryth (precedence of evidences) it 
is required of a jurist that he first investigate whether the case 
he is examining has been yettled by ijmd*. If it has been, he is 
to follow the settled rule and give up his own iytthdd. This pro- 
coss may be compared with the precedents laid down by higher 
courts. If the higher court has laid down a precedent and has in- 
terpreted a statute in a certain way, the lower court is bound to 
follow the precedent and construe the statute accordingly, It is 
obvious that consensus of legal opinion has assigned definitive 
meanings to texts in which the meanings were not very clear, 
therefore, ijmd* will have precedence over the unelaborated or 
multiple meanings in the texts 


4. General principles derived from the texts: According to 
the methodology of some jurists, especially the Hanafis and 
Milikis, broad general principles that have been derived from 
the entire law through a process of juristic reasoning are to be 
preferred over the kabar wdhid in certain cases. This is the 
view of the Hanafis and Malikis. 


The above discussion shows that the sources cannot be consulted in 
a simple order of priority advocated by some writers, The matter is 
much more complex, and it is one task of the subject of ust! al-figh 
to unravel these complexities for the student of Islamic law. 


Chapter 10 


The Primary Sources 


The primary sources are the Qur'in and the Sunnah, because these 
sources contain the law for many cases and also serve ax the basis 
for the extension of the law. Consensus of legal opinion {ijmd") also 
contains the law, and its provisions can be used for extending the law 
further, though some would prefer to have recourse to the basis or 
the sanad of ijmd’ for the new case,' For thin basis, we have to turn 
to the Qur'dn and the Sunnah again, therefore, some jurists maintain 
that the primary sources are the Qur'én and the Sunnah alone, and 
timd’ in a kind of secondary source, It is, however, associated with 
the primary sources for the purposes of this book on the basis of the 
reasons discussed earlier. 

In this chapter the Qur'an and the Sunnah will be studied as the 
two primary sources. This will be followed by a description of the 
close relationship between these two sources. Pinally, the details of 
ijma as a source of law will be examined. 


10.1 The Qur’dn as the Primary Source of 
Law 
‘The words al-Qur'n and al-Kitab are used in the same meaning, The 


jurists who specialise in ussil al-figh (called upiilis) are hesitant about 
providing a definition of the Qur'én insofar as a definition means 


‘If the source on which the jurists have relied for iymé" are mentioned, the 
binding force will come from this source rather than from yma" 
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enclosing the defined thing within bounds? Yet, many of them, in 
an attempt to grasp all its noble attributes and characteristics have 
provided definitions. They maintain that the purpose of the definition 
is not to enclose the nature of the Qur'n in a definition, but to 
identify the book in response to the question: Which book do you 
mean? One such definition recorded here is from al-Bazdaw!. 


Ll fey te Dt fe ae DI Jp) fe Lal OS ga ‘Lal 
St Uysal eal 9 


‘This may be rendered into English as follows: 


‘The Qur'dn is the Book revealed to the Messenger of Allah, 

Muhammad (peace be on him) ax written in the mayahif? and trans- 

mitted to us from him through am authentic coutiovous warration 

(‘awatur) without doube.* 
Some jurists add the words “revealed in Arabic" to emphasise that 
it cannot be translated, while others say that “the Qur'dn is the 
revealed and miraculous speech of Allah ...," to emphasise the i'jaz 
{inimitable or miraculous nature) of the Book. Still others, like the 
Hanafis, add that it is transmitted in its seven readings all of which 
are mutawatir, 

‘The attempt in most of these definitions is to emphasise the fol- 

lowing attributes: 


1, The Qur'én is the speech of Alldh revealed to Muhammd (peace 
be on him). This attribute excludes other revealed books 
from the definition, that is, books that were not revealed 
to Mubammad (peace be on him). These are like the Torah 
(al, $3) and the Bvangel (J.Y!), Some jurists maintain that 
the word Qur'an applies to the eternal speech of the Almighty 
‘as well as to the written text that is recited. To refine their 
definition some insist that it is the recited text that is meant 
here, while others maintain that both meanings are included in 
the definition. 


* See, e.g., Sadr al-ShasT'ah, al-Tawdih, vol. 1, 57. 

"This is used to indicate the order in which the Qui’in is recorded as well as 
Well as its syntax. 

* Al-Bazdawi, Usdi ol-Basdawi in ‘Abd al Aziz al-Bukhiri, Kashf al-Asrér ‘an 
Us al-Bazdawi, vol. 1, 23. 

"Abd al-'Azie al-Bukhist, Kashf al-Asrér, vol, 1, 36-37. 
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2. The Arabic words of the Qur'in as weil as their meanings are 
both revealed. This attribute excludes the Sunnah from the def- 
inition, because the words of the Sunnah are not those of Allah 
though its content is inspired and is considered to be revelation 
in meaning from Allah. 

‘The attribute also excludes the tafsir of the Qur'an and the 
translation of the Qur'an from this definition. It is said that 
Abi Hanifah used to permit recitation in Farsi during prayers 
for those who did not know Arabic, however, authentic reports 
in the Hanafi school confine such permission to converts to 
Islam for a period in which they are able to learn the Arable 
text. Thus, the exemption was for necessity and need and was, 
therefore, limited. There has been an intense debate on the 
issue in Islamic legal literature. 

Translation of the Qur'an is, therefore, not possible and what 
are termed translations are in fact translations of the tafeir 
(interpretation) of the Qur'an 


The Qur'an is transmitted to us by way of tawétur. ‘This means 
that the Qur’dn was transmitted to us both in its written and 
memorised form by such a large number of people in each gener 
ation starting with the first that any doubt about its not being 
the original text cannot be conceived rationally. This attribute 
is intended to exclude a few variant readings of the Qur'an that 
were not revealed by way of tewdtur.® 


Ijaz of the Qur'an, I'jéz means the inability of human beings 
individually or collectively to imitate or bring about something 
similar to the Qur'én. This inability was acknowledged by the 
Arabs during the period of the Prophet. The inability also con- 
firms that the Qur’&n is the revealed word of Allah, and ix 
therefore a source of law.” In other words, for purposes of the 
jurist, ia becomes an additional proof of the authenticity of 
the Qur'én and the truth of the mission of the Prophet (peace 
be on him) 


ae 


For the details of the seven readings transmitted by tawitur and three that 
are not so transmitted see Khudri Bey, Uyal al-Figh, (Cairo: al-Maktabab al- 
‘Tijariyah al-Kubra, 1962), 251. 

7 There is a discussion whether #'jaz pertains to individual verses or whole sirahs, 
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10.1.1 Justification of the Qur’an as a source 


The entire ummah agreed that the Qur’én is the primary source for 
the ahkdm of Allah, It is, therefore, binding upon the jurist to have 
recourse to it and to rely upon it for the discovery of the law in each 
case that he faces. They also agreed that the jurist will find each 
case provided for in the Qur'an either expressly or by implication, 
that is, through derivation (istinbat). In approaching the Qur’dn for 
the derivation of the laws, the jurist is also under an obligation to 
have recourse to its commentary and explanation, which is the Sun- 
nah of the Prophet. The statement of al-ShAfi'l recorded earlier that 
“there is no incident that befalls one of those who follow the din of 
Allah without there being an evidence in the Book of Allah providing 
guidance for it”* emphasises this meaning. 

Considering the Qur'n as the primary source means that all the 
other sources are secondary to it; even their legal validity and justi- 
fication as sources is derived from the Qur'As. 


10.1.2 The recording and revelation of the Qur’an 


The compilation of the Qur'an bas a detailed and well documented 
history. These details can be gleaned elsewhere. The reason why it ix 
studied under the title of the Qur'an a8 a source of Islamic law is to 
provide further justification for its having been transmitted by way 
of tawdtur and also to explain the reason for its unique arrangement, 

The Qur'sn, as is well known, was not revealed all at once to the 
Messenger of Allah (peace be on him), but in stages and in accor- 
dance with incidents faced by the Muslim community. The important 
aspect of the wisdom behind its revelation in this way is considered 
to be the ease in its memorisation by the Companions. Allah, the Ex- 
alted, says: “(It is) a Qur'an which We have divided (into parts from 
time to time) in order that thou mightest recite it to men at intervals: 
We have revealed it by stages," (Qur'an 17 : 106] and “Those who 
reject faith say: “Why is not the Qur'an revealed to him all at once?" 
‘Thus (it is revealed), that We may strengthen thy heart thereby, and 


" Among the verses he quotes is verse 89 of Sirah al-Nabl: “And We have sent 
down to thee the Book explaining all things, a Guide, a Mercy, and glad tidings 
to Muslims." AL-ShAf‘T, al-Rindlah (Cairo, 1309/1801, Reprint Beirut: Dir al- 
Fikr, nd.) 20, paras 48-52. 
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We have rehearsed it to thee in slow, well-arranged stages, gradually.” 
{Qur'an 25 : 32] 

Another reason for the gradual revelation of the Qur'an is consid 
ered to be the implementation of the law in stages. This has given rise 
to the abrogating and the abrogated verses.’ The clearest example 
of the laying down of the law in phases is the case of the prohibition 
of khamr (wine). 

The incidents, cases, and questions that often preceded the reve- 
lation of the versex help, those who came later, in understanding the 
meaning and import of the verses. These are called the asbdb al-nustil 
or occasions for the revelation, These reasons have facilitated to a 
great extent the application of the law in all ages. 

‘The Messenger of Allah used to memorise a verse or verses of 
the Qur'in after their revelation. He then recited these for his Com- 
panions who used to memorise them. There were also scribes with 
the Prophet who used to record the verses after their revelation 
then preserved in the 
Prophet's house, while some of the scribes would record the verses 
for themselves and preserve them for their own use. Jibril used to 
inform the Prophet of the place and location of each verse within 
its chapter (wirah). During each Ramadan, it is said, Jibril used to 
recite in its proper arrany it with the Prophet what had been 
revealed of the Que’in, and in the last year of his life Jibril recited 
the whole of it in its proper arrangement and the Prophet recited it 
twice after him. The Prophet, thus, memorised it and recited it for 
his Companions, who memorised it in this arrangement. 

By the time of Abi Bakr, the Qur'én was to be found in its com- 
plete form either memorised or recorded in suhuf. Zayd ibn Thabit, 
therefore, did not rely upon the memory of the Companions alone 
when he prepared the official copy; he relied upon both. 


and recitation. These written records we 


* For an explanation of the meaning of abrogation and its principles see the 
chapter on Abrogation and Preference at p. 318 below, 
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10.1.3. Legal strength and indication of akkam in the 
Qur'an 


As the Qur'an has been transmitted to us by way of tawétur, its 
authenticity is definitive (gaf‘?). This is from the aspect of transmis 
sion, When we read the Qur'an, however, some of its words convey a 
definitive meaning, which is not subject to interpretation, while oth- 
ers convey probable meanings, that is, there can be two or meanings 
for a word.'® Taking both these aspects into account we say that the 
Qur'dn indicates the ahkam in two grades of strength, as follows: 


1, Indications that are definitive with respect to sanad (transmis- 
sion) and definitive with respect to meaning, The examples of 
such meanings, as provided in the previous chapter, were the 
words “half* or “hundred.” ‘This type of text is also known as 
nags (explicit). The rule for such indications are: “There is no 
jtihad in a nasp (explicit meaning not subject to interpreta- 
tion)." Some people mistakenly believe that this rule applies 
to all the texts of the Qur'én and that ijtihdd is not possible 
where a text exists. Accordingly they call ijtihdd by names like 
“independent reasoning” and so on, as if ijtihdd was something 
independent of the texts. It is for the same reason, probably, 
that the idea is advanced that ytihdd is a source of law.?! 


2. Indications that are definitive with respect to sanad, but are 
probable with respect to meaning. These would be the texts of 
the Qur'in that convey more than one meaning, that is, they 
are subject to interpretation. When the Qur'an says: “Rub your 
heads (mash) with water,” (Qur'an 5 : 6) it is probable that the 
meaning is the entire head or part of it, and both meanings have 
been upheld by jurists. The rule stated for the first category 
does not apply here. Thus, the texts of the Qur'an that indicate 
such meanings are subject to interpretation, that is, ijtihdd. 


'° As indicated earlier, such a classification is used for illustrative purposes. The 
Jurists have detailed and more precise categories for the different shades of 
meanings arising from the texts A single category like “definitive” in meaning 
is not enough to explain the complexity. 

‘* Fur an elaboration of this point see p. 341 below. 
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10.1.4 The kinds of akkam in the Qur’in 


There are approximately six hundred verses in the Qur'an that in- 
dicate the ahkdm of Islamic law. Over four hundred of these pertain 
to the ‘ibddat and the remaining to crimes, personal law, and other 
mu‘dmalat.’? A few of all these verses belong to the first of the two 
categories mentioned above, that is, they do not need further elabo- 
ration. The remaining verses require interpretation and elaboration, 
‘The primary means of such elaboration or the choosing of one mean- 
ing out of two or more probable meanings is through the Sunnah. 
‘This relationship of the Sunnah with the Qur’&n will be explained 
later in this chapter, The texts of the Qur’in also require analy- 
sis through the tools and rules of literal interpretation, even when 
the Sunnah is being employed for elaboration, and these tools have 
been described in the part on ijtihdd. The kinds of ahkdm that are 
contained in the six hundred or more verses of the Qur'an cover a 
very wide range of ahkdm. These may be divided into the following 
categories: 


1, Ahkm Pertaining to Agd‘id (Tenets of Faith). These 
are like belief in One God, His Angels, Books, Prophets, and 
the Day of Judgement. The discipline dealing with these is that 
of Towhid. 


2. Ahkém Pertaining to the Disciplining and Strengthen- 
ing of the Self. These rules deal with Qur'anic ethics. The 
disciplines that deal with them are ethics and tayawwuf. Many 
of the ethical norms of the Qur'dn are to be found clothed in 
the legal provisions. 


3. Rules of Conduct (Pertaining to the Words and Acts 
of the Subject). This category covers the entire field of figh. 
‘They are divided into two types: 


‘A. Rules Related to Worship. The purpose of these rules is to 
establish the relationship of the individual with his Cre- 
ator. 


"? According to one count, about 70 verses pertain to family law, 80 to trade 
and finance, 13 to oaths, 30 to crimes and sentencing, 10 to constitutional and 
administrative matters, 25 to international law and prisoners of war, while the 
rest, over 400, pertain to ‘ibadat. 
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B. All Those Rules that Relate to Conduct Other than Wor- 
ship. This area is called mu‘amalat by the jurists. It reg- 
ulates the relationship of individuals among themselves, 
the relationship of individuals with states, and the rela- 
tionship of the Islamic state with non-Muslim states. In 
short, it covers the entire are of substantive and proce- 
dural law or to put it differently, it includes private and 
public law. 


It is to be remembered that though the particular cases men- 
tioned in the Qur'an are few, there are many broad and general 
principles that facilitate the derivation of countless ahkdm, 


10.1.5 Can one text of the Qur’dn abrogate another? 
‘This issue will be discussed in the part on ijtihdd (see p. 318 below). 


10.2 The Sunnah as a Primary Source 


10.2.1 Definition of the Sunnah 


‘The word Sunnah has a literal meaning and several technical mean- 
ings. An indiscriminate use of the term leads to confusion, therefore, 
it is necessary that most of the technical meanings be understood.'* 


10.2.1.1 Literal meaning 


In its literal meaning the word sunnah stands for the “well-known 
path,” or the “well-trodden path,” which is followed again and again. 
‘This may be the path on which people tread or it may be a prac- 
tice. It is in this sense that the following saying of the Prophet is 
understood: “He who establishes a good sunnah has its reward and 
the reward of whoever acts upon it till the Day of Judgement, and 
he who establishes a bad sunnah bears its burden and the burden 
of whoever acts upon it till the Day of Judgement.” The sunnah of 


‘There are a number of terms whose meanings need to be understood in the 
precise meanings in which they are used by the jurists, Some of the important 
terms are: sunnah, hadith, khabor and othar. In these pages we will try to 
Identify the meanings of these and several other terms. 
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an individual is a practice that he considers binding for himself and 
that he attempts to protect and uphold. 


10.2.1.2 Technical meanings 


In its technical sense, the word sunnah is assigned the following 
meanings: 


1, Some jurists apply it to mean recommended acts of worship, 
while others apply it to supererogatory acts (nawéfil) 


2. The word sunnah as an antonym of bid‘ah (innovation), that 
is, innovations in matters of religion. In this sense, it is said, 
“This act is a sunnah,” that is, it is legal. The meaning of 
“egal” is assigned to it irrespective of the legality arising from 
the Qur'an or the Sunnah. When it is said that such and such 
act is a bid‘ah it means it is not legal according to the Qur’in 
and the Sunnah, 


s 


‘The term sunnch is used to mean the practice of the Compan- 
ions (Sahdbah) irrespective of their relying in it on the Book, 
the Sunnah, or their own ijtihdd. An example is the compilation 
of the Qur'an for which there was no authorising text either in 
the Qur'an or in the Sunnah, but it amounted to an interest 
(maglahah) indicated by all the texts; namely, the preservation 
of Din. The saying of the Prophet, “Hold on to my sunnah and 
‘the sunnah of the rightly guided caliphs after me,” is under- 
stood in this sense. 


4. Finally, it is defined as “what was transmitted from the 
Messenger of Allah (peace be on him) of his words, 
acts, and (tacit) approvals.” It is in this sense that we 
shall be using the term sunnah, that is, as the Sunnah of the 
Prophet and a source of Islamic laws. 


10.2.2 Kinds of Sunnah 


‘The question that arises here is whether every saying, act and ap- 
proval of the Prophet (peace be on him) has the same status for 
‘purposes of acting upon it as a source of law. To be able to answer 
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this question it is necessary to look st the types of the Sunnah. For 
this purpose, the Sunnah is classified in two ways: 


1. The kinds of the Sunnah when we look at the channels through 
which the chkdm are established. This is also called the classi- 
fication of the Sunnah according to its nature. 


The kinds of the Sunnah with respect to the channels through 
which it is transmitted to us, This may be called the classifi- 
cation of the Sunnah according to its written record, that is, 
the classification of hadith, when this term is used not merely 
for the sayings of the Prophet (peace be on him), but for the 
entire written record. 


‘Classification of the Sunnah 
Qawl—J 95 (words) 
ahkam —f PVT Jad (acta) 
Tagrir—. Je (approval) 


(Ghatnes of) Mutewtiir— flee 
ssa} aie 
==! ase 


Mursal or 
Mungats' 


10,2.2.1 Kinds of the Sunnah with respect to the channels 
of the ahkam 


‘This type of the Sunnah is of three types: sunnah gawliyyah or the 
sayings of the Prophet (peace be on him); sunnah fi‘liyyah or the 
acts of the Prophet (peace be on him); and sunnah tagririyah or the 
tacit approval given by the Prophet (peace be on him). Some jurists, 
like al-Shatibi, have discussed another subtype called sunnat al-tark, 
which is discussed briefly here along with sunnah fi‘liyyah, 


10,2.2.1.1 Al-Sunnah al-gawliyyah: It is defined as the ‘say- 
ings of the Prophet (peace be on him) through which he intended 
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she laying down of the law or the explanation of the ahkdm. Gener- 
ally, the word hadith is used for this type of sunnah insofar as the 
word hadith means “saying.”'* In this sense, the word hadith has 
@ meaning narrower than that of sunnah. Some of the traditionists, 
however, use the term hadith to mean all that is reported from the 
Prophet (peace be on him), that is, words, acts, and approvals. In 
this sense, the words sunnah and hadith are synonyms. It is in this 
meaning that al-Bukhari calls his book al-Sahih min al-Hadith when 
his book contains all three types. 

‘There are a large number of sayings of the Prophet (peace be 
on him) that are considered as sunnah gawliyyah. Some well known 
examples are: Qui, 1! (Entitlement to revenue depends on a cor- 
responding liability for loss); ot LVI V4 (The nature of acts is 
dependent upon the underlying intentions); |» Ys, ¥ (No injury 
is to be caused and none is to be borne); and 259 As0!! (Intentional 
murder leads to retaliation). 

It is to be noted that not every saying of the Prophet (peace be 
on him) is @ source of law. This is obvious from the definition stated 
above. To become a source of law, the purpose of the saying should 
be the laying down of the law or its elaboration. 


To avold any confusion between the use of the terms sunnah and hadith, we 
shall make a distinction between them for purposes of this book. The reason is 
that the terms are used interchangeably by authors and the result is a lack of 
precision 

‘The word hadith means “saying,” In this literal meaning it could stand for the 
sayings of the Prophet, that is, for one of the three types of sunnah mentioned 
in the definition above. Thus, it would exclude acts and tacit approvals. This, 
however, is not the meaning that we shall assign to the term hadith here, 

By hadith, in this book, we mean the record of the Sunnah of the Prophet. 
‘This record may be written or in the form of an oral report. In this sense, one 
‘adith may contain more than one sunnah. A hadith may report a saying, act, 
‘or approval of the Prophet. A single sunnah may be found in differently worded 
‘hsdsth. When we say that a sunnah has been reported with a complete chain, 
what we mean is that it is contained in a hadith with perfect uméd Hadith 
in this sense, then, is the bearer of the Sunnah; it is a report, It may also be 
added here that some jurists like Aba 'Ubayd ibe Sallam, the author of the 
well known book called Kitdb al-Amuél, bas used the term hadith in a very 
wide sense of the word report. Thus, he includes in it reports from the Prophet 
(peace be on him), his Companions, and even their Followers. For our purposes 
hhere, the narrower meaning is intended: reports about the Prophet's words, 
‘acts and approvals. 
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10.2.2.1.2 Al-Sunnah al-fi'liyyah: It is defined as the acts of 
the Prophet (peace be on him) having a legal content, like his prayer, 
fasts, hajj. These acts or the method of their performance that he 
adopted are to be followed in the same way as his sayings. The acts 
that do not have a legal content do not become a source of law. 
This may be understood distinguishing between the following types 
of acts: 


1. Ordinary physical acts performed by every human being, like 
eating, drinking, walking and sitting. Such acts are not meant 
to lay down laws, though some jurists consider them to be 
mubah. This becomes clear when such acts are compared with 
acts that lay down the law. Jurists maintain that an act of the 
Prophet (peace be on him) pertaining to law indicates abso- 
lute or unqualified permission, which includes wujtib, nadb, and 
ibahah, till such time that another evidence fixes the meaning 
for one these, This means that if no other evidence is available, 
the acts of the Prophet will be interpreted to mean permissibil- 
ity. As compared to this, the ordinary acts mentioned above, 
like eating and drinking, indicate ibahah or permissibility ab 
initio; they do not indicate recommendation or obligation. 


In addition to this, there may be acts that pertain to his expe- 
rience as a human being, like the organising of the army, war 
tactics, trading skills, and so on, These acts too do not become 
precedents of law, because their basis is skill and experience 
rather than revelation. '* 


Some jurists say that accepting evidence for proving facts in a 
trial or case cannot be considered as binding either. The reason 
is that they treat this as a skill. On the other hand, they would 
consider a decision rendered in a case as a binding precedent. 
He is reported to have said: “I am a human like you. When you 
come to me as litigants, some of you have better evidence than 


'* During the Battle of Badr, when the Prophet took up a position at a spot 
he selected © Companion asked him if the selection of the spot was based on 
guidance from Allah or it was based on his own tactical skill. The Prophet told 
hhim that it was based on his own decision. The Companion selected a position 
close to a well and said: “O Messenger of Allah, we will drink from it and keep 
the enemy away.” 
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the others, and I decide according to what I hear. Thus, if I 
have given to one something that was due to the other, I have 
given him a piece of hellfire.” 


=: 


Acts that are specific to the Prophet (peace be on him) and 
the rest of the ummah is not to follow him in such acts. For 
example, in the case of the number of his marriages, which is 
based on & law specific to him 


Ss 


Acts that are intended to be explanations of unelsborated rules 
in the texts. All such explanations have the status of law. The 
persuasive force of such explanations is the same as that of the 
text being elaborated. The explanation of a mujmal (unolab- 
orated) word will take the force of the mujmal on which it is 
based. The acts of his prayer, after his saying, “Pray as you 
see me praying,” as well as his acts concerning the rites of hay 
based on his saying, “Take (the knowledge of) your rites from 
me," are examples," 


4. Acts that establish new laws obviously have the force of law. 


10.2.2.1,2.1 Intentional omissions (sunnat al-tark). Some 
jurists divide the sunnah fi'liyyah into acts and intentional omis- 
sions, and this leads to a further subtype:'’ sunnat al-tark. Omission 
or abstention from an act by the Prophet (peace be on him) indi- 
cates that the act he has given up is not permitted, and this includes 
disapproval and prohibition, and one of these will be determined by 
circumstantial or related evidence. The Prophet's omission of the act 
indicates that giving up the act is better than its performance. An 
example is the Prophet's refusal to become a witness for a person 
who had given most of his wealth to one child. He asked the man: 
“Have you treated each child like this.” He said: “No.” The Prophet 
said: “Then get someone else as a witness. I will not be a witness 
to injustice.”!® The omission here indicates that the act is not le- 
gal. It covers both disapproval and prohibition, and the jurists have 


© For « discussion of this point see the section on bayén at p. 275 below. 

" See, o.g., al-Shatibl, ol-Muwafagat, vol. 4, 58 passim. 

\W-This in reality is a statement and will be construed as sunnah gowliyyah, but 
the idea is to explain the omission of the act. 
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differed in determining one of these according to the evidences they 
have relied upon. 

It may sometimes become obvious that the omission is not be- 
cause of disapproval, but due to some other reason, like a natural 
aversion for a thing. The Prophet refused to eat a dabb (a small an- 
imal of the rodent family) and then explained that he did not feel 
like having such food. As it was something personal to him, it means 
that it is not prohibited to eat such things. 

Again, the omission may be for fear that the act may be construed 
as an obligation, when the act itself is required by law, Examples are 
the avoiding of tardwih prayer during Ramadan on certain occasions 
as well as his saying: “If I did not forsee hardship for my ummah, I 
would have ordered them to use the siwdk (brushing of teeth) before 
each prayer.” 


10.2.2.1.3 Sunnah tagririyyah: It is defined as the commis- 
sion of certain acts, by word or deed, by some Companions and 
the maintenance of silence by the Prophet without expressing dis- 
approval. His silence in such a case is called tagrir or tacit approval 
and is considered a sunnah that becomes a source for the permissibil- 
ity of an act or a statement. An example of this type is the statement 
of Mu'idh ibn Jabal when he was sent to Yemen and the Prophet 
asked hin how he will decide cases. This approval, however, was a 
little more emphatic than mere silence. 


10,2,2.2 Kinds of Sunnah with respect to its modes of 
transmission 


Ahédith (traditions) are divided, with respect to narration, into two 
types. First, the ahddith whose chain of narration is complete. These 
are the ones in which the narrators are mentioned from the beginning 
of the sanad upto the Messenger of Allah, and no narrator is missing, 
Second, the ahddith from the chains of which one or more narrators 
are missing. The hadith from which a narrator is missing is called 
mursal by the Hanafis. The Traditionists (Mubaddithiin) confine the 
term mursal to a tradition from the chain of which the name of the 
Companion is missing, while they term as mungafi' a tradition from 
the chain of which the name of a narrator other than a Companion 
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is missing. Both types of hadith will be discussed and within these 
the types of Sunnah they give rise to, 


10.2.2.3 Hadith Muttasil 


‘The majority of the jurists divided the muttasil ahddith into two 
types: mutawatir and ahéd. In between these two, the Hanafi jurists 
added a third category called mashhir. It is very important to note 
that for purposes of working out the number of narrators of a tra- 
dition, only the first three generations are taken into account. After 
their periods, the reports were compiled and all the reports became 
well-known, 


10.2.2.3.1 Hadith Mutawdtir, The mutawdtir hadith is one 
that is related by such a large number of people that their agree- 
ment to propagate a falschood cannot be conceived." This applies 
to the narration from the beginning of its chain to its end, where it 
reaches the Prophet. An example of such a hadith is: 
59 Gas el Bly otk JANI le} 
Acts are determined by intentions, and to each person belongs what 
he totends, 


In the same category are the reports about the number of daily 
prayers and the rates of sakdt. 

Tawatur is of two types: tawdtur in words and tawdtur in mean- 
ing. When all the narrators are in agreement about the words as well 
as meaning, the hadith indicates tawdtur by its very words. An ex- 
ample are the words of the Prophet: “He who intentionally attributes 
a falsehood to me should prepare his abode in the Fire.””° This tra- 
dition was related by a large number of Companions in these words. 
‘The narration was reproduced in great numbers in the following gen- 
eration when it was finally recorded. This makes it tawatur lafzi. The 


"The term khabar means a report or news. If a single person, for instance, comes 
to your room and says that the building is on fire, you may or may not believe 
him. If he is followed by another person with the same report, you may be 
inclined to believe that the report is true, If more than two persons were to 
come to you with tbe same report, you are likely to be convinced that the 
report is true and all of them could not have agreed to fabricate the report. 


20 JN oye odes Uy Lanes le GI yo 


170 Islamic Jurisprudence §10.2 


other kind is known as tawdtur ma‘nawi, which is a tradition that 
conveys the same meaning even if the words are not exactly the same. 
Most of the mutawatir traditions are of the latter category.”! 

The mutawatir tradition conveys definitive knowledge (‘ilm) and 
is also definitive with respect to its authenticity. It is, therefore, said 
that a mutawdtir tradition is gat't with respect to ‘ilm as well as 
thubat. In other words, it must be followed under all circumstances. 
Qaf‘t al-thubit means that we are certain about its narration from 
the Prophet. It is to be noted, however, that the words of such a 
tradition may be subject to interpretation, in which case the mean- 
ing arising from such a tradition (its daldlah) will not be definitive, 
but will be probable.?? Such a meaning will be definitive, of course, 
if only one meaning can be derived. For example, in the case of the 
tradition, mentioned above, saying that “acts are determined by in- 
tentions", some jurists may say that this means “for the purposes 
of the hereafter,” while others may interpret it to mean acts in this 
world and thus apply it to contracts and other acts. 


10.2.2.3.2 Hadith Mashhir. It has been stated above that the 
majority of the jurists classified the tradition with a complete chain 
into two types, but the Hanafi jurists added a third category called 
mashhir, 

The mashhir tradition is one the number of whose reporters do 
not reach the level of tawdtur in the first generation. Thus, if one or 
two Companions related the tradition from the Prophet, but in the 
next generation, that is, the generation of the TAbi‘Gn, a very large 
number narrated from them and so on till the end of the chain when 
the traditions were compiled, then, such a tradition is called mashhir. 
‘The factor that makes such a tradition mashhdr (well-known) is the 
number of persons in the second and the thitd generation narrating 
it, because after this compilation started and all traditions became 
well-known. 


” For example, there are a large number of reported cases where the sentence 
of rajm is said to have been awarded to the married (muhsan) offender. Some 
Jurists looking at the commos meaning emerging from all the individual reports 
may deem such meaning to be mutawéter 

"See the division of the sources into definitive and probable in the previous 
chapter 
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‘The mashhur tradition, according to the Haniils, falls into a cat- 
egory that is lesser in strength than the mutawatir tradition, but is 
stronger than the khabar wahid. The majority of the jurists, how- 
ever, consider such a tradition to be a khabar wahid. According to 
al-Sarakhsi, the tradition about the prohibition of marrying the ma- 
ternal or paternal aunt of an existing wife belongs to this category. 


10,2.2.3.3 Hadith al-Ahdd. The hadith al-dhdd or the khabar 
wahid is reported by one or two persons from the beginning of its 
chain upto its end when all traditions were recorded. Thus, the nar- 
rators do not reach the level of tawdtur in either of the first three 
periods: the period of the Companions, the TAbi‘fin, and the Tab* 
‘TAbi'dn. After the third period, as stated above, the traditions were 
‘compiled and all became well known. 

"The khabar wahid is generally not relied upon by jurists in mat- 
ters of faith (agd‘id), but it is accepted in matters of conduct, that 
is, in matters covered by the mu‘dmaldt. In fact, there is generally an 
agreement of the Muslims about the acceptance of the khabar wahid 
in matters of figh”* 


10.2.3 Justification of the Sunnah as a source of law 


‘The Sunnah is unanimously accepted as a primary source of law and 
ahkim can be derived from it independently of any other source. 
‘The jurists provide transmitted as well as rational arguments for its 
justification as a primary source of law. 


1. From the Book. There are several ways in which this justifi- 
cation is understood: 


© The Book indicates that what the Prophet lays down as 
law is based upon revelation. Allah, the Exalted, says: 
“Nor does he say (aught) of (his own) desire. It is no less 
than inspiration sent down to him.” (Qur'an 53 : 3, 4)" 


* AL-Sarakhst, Usil al-Sarakhsi, vol. 1, 321. 

34 +Abd al-’Aaia al- Bukhari has provided a detailed analysis, along with arguments 
of jurists, to show when and under what circumstances the Asher wéhid may 
bbe accepted. "Abd al-"Aziz al-Bukbari, Kashf sl-Asrér, vol. 2, 550-53. 


Bods Bal owls 
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‘Thus, the words of the Prophet, being based upon revela- 
tion, are @ valid source of law, except that the Sunnah is 
revelation in meaning alone, not in words. 
Allah granted the Prophet the task of elaborating the 
meanings of the Qur'an as well as the explanation of the 
unelaborated words. His elaboration, therefore, comple- 
ments and completes the meanings in the Qur’fin and be- 
comes a valid source or evidence for law. The verse of the 
Qur'an supporting this is: “And We have sent down unto 
thee (also) the Message that thou mayest explain clearly 
to men what is sent down for them.” (Qur'an 16 ; 44)% 
A number of verses in the Qur'an that indicate re 
that the Sunnah is to be followed as a source of lar 
(1) 0 ye who believe! Obey Allah, and obey the rere 
and those charged with authority among you. If ye 
differ in anything among yourselves, refer it to Allah 
‘and His Apostle, if ye do believe in Allah and the Laxt 
Day, (Qur’kn 4: 59) 
(2) He who obeys the Apostle, obeys Allah. (Que'in 4 
80 
(3) So take what the Apostle assigns to you, and deny 
‘yourselves that which he withholds from you, [Qur'an 
0:7] 
(4) But no, by thy Lord, they ean have mo (real) faith, 
Until they make thee judge in all disputes between 
therm, and find in their souls no resistance against they 
decisions, but accept them with the fullest conviction 
(Qur'ds 4» 65) 
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(5) It is not fitting for 4 believer, man or woman, when 
4 matter has been decided by Allah snd His Apostle, 
to have any option about their decision. (Qur'da 4 
65) 


2. On the Basis of Jjma‘ (Consensus), The Muslims all 
agreed during the period of the Prophet upon the obligation 
of acting according to the ahkdm laid down by the Sunnah 
‘and upon the necessity of having recourse to it for the deriva- 
tion and discovery of the ahkém. There was no one among the 
Companions who disputed this, because the true source of these 
ahkam was revelation. 


3. Rational Argument. First, it is a part of a Muslim's faith 
that Mubammad is the Messenger of Allih charged with the 
mission of conveying the commands of Allah. It is, therefore, 
obligatory to follow the Messenger of Allah in all that he lays 
down by way ahkdm, Yet, the most powerful rational argument 
is to be found in the bond between the Qur'an and the Sunnah 
and this is visible when we examine the relationship between 
the two, The rational argument for the necessity of the Sunnah 
can thus be seen in section 10.3 below dealing with the Status 
of the Qur'an with respect to the Sunnah. 


10.2.4 Justification of the different types of Sunnah 


‘The Musiims agreed unanimously that the Sunnah is a source of the 
shari'ah, ax detailed above. It is an evidence to which recourse must 
be had for the derivation of the laws, if it meets the conditions that 
each Imam has laid down for it with respect to authenticity. 

A group deviated from this unanimous agreement and denied the 
employment of the khabar wahid for establishing the ahkdm, Imim al- 
Shafi'T gave detailed arguments in support of the khabar wahid with 
the intention that once this is established there can be no question 
about the validity of the (mashhir and) mutawatir. A few of these 
arguments are provided below: 


1. ‘The Companions accepted the report ofa single person when he 
informed them that khamr, which was hitherto permitted, had 
now been prohibited. In respanse to this report they broke the 
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wine containers. This is proof that the report of an individual 
is valid. 


. 


‘The Messenger of Allah ordered Unays to go to the married 
woman about whom an allegation of unlawful sexual inter- 
course had been made. He said to him, “Ifshe confesses, subject 
her to rajm.” ‘Thus, his report alone about her confession would 
be sufficient for rajm7* 


3. The Messenger of Allah used to send his envoys on various 
missions. These envoys used to be alone. 


10.2.4.1 Conditions for acting upon the muttagil hadith 


‘The traditions (ahadith) differ with respect to their narration and 
reporting. It is for this reason that the mujtahids laid down specific 
conditions for the acceptance of each category. The purpose of these 
conditions is to verify the strength of the authenticity of the report. 

‘The mutawitir hadith is considered certain proof of the ahkém 
insofar as the conditions of tawdtur are found in it according to all 
the jurists; so also the mashhdr tradition according to the Hanafis, 
because it offers certain knowledge coming down from the Messenger 
of Allah, even if the strength of this knowledge is a little less than 
that of the mutewdtir, 

With respect to the Khabar wahid, each mujtahid has laid down 
specific conditions, when it is relied upon for the derivation of the 
law, 

Thus, the Hanafis stipulate three conditions for the Khabar 
wihid: 


1, That the narrator should not have acted against the implication 
of the report. If he does act against it, the reliance will be upon 
his reported act rather than on the report. A narrator does 
not act against a report from the Prophet, unless he knows 
that the content of the report was abrogated. A deliberate act 
against the report would raise doubts about the ‘adalah of the 
narrator, and his report would not be acceptable, because the 
presumption is that the narrator is ‘adl. 


°* This means that the woman was to consider the word of Unays as authoritative, 
although It was based on bis report alone. 
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2. That the report should not pertain to a matter of universal 
need, that is, something which is performed often and continu- 
ously repeated. Such an act requires that it be known to many 
people due to their need to know it prior to performance. An act 
that should be known to many people by necessity will push its 
report to the level of a report that is mutewdtir or mashhdr, 
and it cannot de the subject-matter of a khabar wahid. The 
narration of an individual regarding such a matter provides 
circumstantial evidence of its not having been said or done by 
the Prophet. 


s 


. That it should not oppose analogy (giyds). By this is meant 
opposition to general and fundamental principles. If a report 
opposes a general principle it ceases to be a valid proof for the 
ahkam, The reason is that the principle is usually not derived 
from a single text, but is based upon a number of texts, which 
together indicate a definitive meaning. As compared to this, 
a khabar wahid indicates a probable meaning that cannot be 
preferred over a definitive (qat'f) meaning. The Hanafis made 
an exemption from this rule in the case of traditions reported 
or upheld by the Companions who were well known ax jurists 
and mujtahids, like the first four caliphs, Ibn ‘Abbé and Ibn 
Mas‘id, 


Imim Malik stipulates for the khabar wahid that it should 
not oppose the practice of the people of Medina.** If it does oppose 
it, the obligation is to follow the practice of the people of Medina 
and to fargo the requirement of the Khabar wdahid. The reason is that 
the practice of the people of Medina amounts to 4 mutawdtir report, 
and the mutawatir being definitive is to be preferred over the khabar 


[in fact, some have attributed the opinion to Imisn Malik that the Ahabur wihtd 
is not to be accepted if it opposes analogy (qyés). ‘Abd al-’ Aziz al-Bukhari 
bas questioned the authenticity of this report from Malik. He also quotes Abi 
al-Husayn al-Bagri, who says that if the underlying cause of the analogy is 
found expressly stated in the text, the analogy is to be preferred, but if the 
cause has been derived by the jurist the report is to be preferred. Tbid., 451, An 
examination of some of the opinions of Imam Malik shows that he may have 
subscribed to this view. Another reason advanced in favour of analogy is that 
analogy does not accept restriction (tabAsis) whereas the Bhabar wihid does 


176 Islamic Jurisprudence §10.3 


wahid, which is probable. It appears that he would also uphold the 
rule about analogy above. 

ImAm al-ShAfiT does not stipulate for the Khabar wahid any 
other condition except that it have a sound and complete chain of 
narration. If this condition is met the report is to be accepted. 

‘The condition stipulated by Ahmad ibn Hanbal is similar to 
that laid down by Imam al-Shafi‘l, however, he sometimes accepts 
traditions that do not strictly meet this condition. He is reported to 
have preferred even mursal traditions over analogy. 


10.2.4.2 Hadith that is not muttagil 


A tradition that is not continuous (muttayil) is one that has the 
names of one or more narrators missing from the chain of narration. 
‘This is called a mursal report. It is like a reliable narrator from a 
later generation saying: “The Messenger of Allah said that ....” As 
for the Traditionists, they apply the term mursal to a tradition from 
the chain of which the name of the Companion is missing, If the 
name of someone other than a Companion is missing, they term the 
tradition as mungatt' 

‘The jurists disagreed about the employment of a mursal tradition 
as proof for a hukm. Thus, al-Shifi'T does not rely upon it, unless its 
authenticity is supported by another tradition. 


10.3. Status of the Sunnah With Respect to 
the Qur’an 


‘The jurists maintain that the Sunnah is the second source among 
the sources of Islamic law. If the mujtahid does not find a text in the 
Qur'an for a case he has to settle, he has recourse to the Sunnah for 
the derivation of the Aukm. The evidence for this is the well known 
tradition of Mu‘Adh ibn Jabal who was sent to Yemen by the Prophet. 
‘The tradition has been quoted in the previous chapter.” In addition 
to this there is the letter of ‘Umar ibn al-Khattab to Qadi Shurayh 
in which he instructs him to follow the Qur'an first and then the 
Sunnah. 


* Sunan Abs Dawid, tr. Abmad Hasan (Lahore: Sh. Mubammad Ashraf, 1984), 
vol. 3, No. 3585 at 1019. 
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As regards the status of the Sunnah being secondary to the 
Qur'an for proof of the ahkdm, the jurists maintain that the Qur'an 
is definitive (qaf‘?) with respect to its narration in its details and 
as a whole, while the Sunnah is definitive as a whole, but not in all 
its details, because many of the reports are of the status of khabar 
wahid. 

‘The Sunnah being an elaboration and commentary on the 
Qur’én, it is not required to have recourse to it unless a text requires 
elaboration and commentary. If the text of the Qur'an is explicit, 
(nags) in its meaning it is to be acted upon, but if it is apparest 
(zdhir) having more than one meaning it is necessary to have re- 
course to its commentary, which is the Sunnah. 


10.3.1 The manner in which the Sunnah lays down the 
ahkam 

As the Sunnah is a primary source of law, the jurist has recourse 
to it for the derivation of the ahkim; it is secondary and comple- 
mentary to the Qur'an. The authority of the Sunnah as a source of 
Jaw is derived from the Qur'an. The ahkdm derived from the Sun- 
nah are, therefore, considered an explanation of the meanings in the 
Qur'in. Even when the Sunnah appears exclusively to be dealing 
with a hukm, a close examination reveals that the ahkdm so revealed 
are based upon principles found in the Qur’An and the Sunnah is 
merely extending the meaning of these principles or is linking up 
the rule with the principle. This may be elaborated in the following 
points: 


1, The Sunnah is a commentary of the Qur'an. The ahkim 

are often found in the Qur'an in general, undetermined, or un- 
elaborated form. The Sunnah restricts, qualifies, or elaborates 
these ahkdm, 
Examples of the Sunnah elaborating the unelaborated are like 
(1) the timings of prayer and their number as well as their 
rak‘as; (2) elaboration of the kinds of wealth in which zakat is 
to be paid and the amount to be paid in each as well as the 
time of obligation; (3) the case of riba. 


3! The details of this discussion can be gleaned from an excellent discussion by 
al-Shatibi, al-Muwdfagat, vol. 4, 32 passim. 


178 


Islamic Jurisprudence §103 


ro 


An example of the restriction of a general meaning is to be 
found in inheritance: “For the male two shares of the female.” 
The Sunnah explains that the murderer will not inherit. 

‘The example of elaboration is in the case of theft where the 
Sunnah elaborates the meaning saying that the property must 
be removed from the hirz and that it is the right hand that is 
to be cut. 


‘The Sunnah links a vacillating case with a known prin- 
ciple. The Sunnah sometimes lays down rules that are not 
mentioned in the Qur’in. These rules appear to be additions 
over the meanings in the Qur'an and cannot be considered as 
elaborations or qualifications within the categories explained in 
the previous section. Some jurists, however, are of the opinion 
that a closer examination reveals that these rules are an elabo- 
ration in the sense of classifying a rule under a principle. Often 
a case vacillates between two principles and the Sunnah links 
up the case with one of these principles. 

For example, the Qur’An has in a general way permitted all 
good things and has commanded the avoidance of khaba ith. 
‘The Sunnah has linked with the khabd'ith the consumption 
of animals with molars and birds with claws, just as it has 
prohibited the consumption of domesticated donkeys. 

‘The Qur'an has permitted the consumption of seafood and pro- 
hibited carrion. The dead fish in the sea vacillated between 
these two principles. The Sunnah linked it with permitted food: 
“Its water is pure and its maytah (carrion) is permissible.” 
‘The Qur'an permitted a slaughtered animal and prohibited car 
rion. The separated foetus of an animal after slaughter vacil- 
lated between the two principles. The Sunnah linked it with the 
slaughtered animal: “The slaughter of the foetus is the slaugh- 
ter of its mother.” 

In these examples, we find that Qur'an laid down two general 
principles, but there were certain cases that vacillated between 
them with the possibility of falling under either principle. ‘The 
Sunnah attached the case to one of the general principles. Thus, 
the principle is mentioned in the Qur'an and what appears to 
us as an additional rule laid down by the Sunnah is actually a 
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category of the principle. The function of the Sunnah here is 
the analytical development of the law. 


‘The Sunnah performs analogy on the basis of a rule in 
the Qur’n. The Qur'an sometimes lays down a principle or 
a rule without elaborating all the categories falling under that 
principle or covered by the rule. The Sunnah links a resembling 
case with this rule, and this function appears to be similar to 
analogy. 

‘The Qur'an prohibits marriage of two sisters to one man and 
then says that what is besides this is permitted. The cases of 
a woman along with her maternal or paternal aunt are also 
similar because of a common underlying cause, The Sunnah, 
therefore, prohibits such marriages too. 


‘The Qur'an mentions that pure water descends from the sky 
and is preserved in the earth, The case of seawater was not 
settled. The Sunnah declared that it is pure and even its carrion 
is lawful. 


The Sunnah lays down general principles. The Sunnah 
sometimes lays down a general principle the individual cate- 
gories of which have been mentioned by the Qur’én. For ex- 
ample, the Sunnah lays down the principle: “No injury is to 
be caused or borne.” ‘The Qur'én mentions a number of cases 
in which injury to others has been prohibited, like injury to 
a parents because of their child or injury to wives and so on, 
‘The prohibition of injury or harm is a general principle that is 
formulated by the Sunnah. 


The Sunnah elaborates the meaning of words in the 
Qur'an. An example of this the distinction of the white thread 
from the black thread during the month of Ramadan. The Sun- 
nah explains that this is the light of day and the darkness of 
the night. 

6. The Sunnah abrogates the Qur'an. The jurists provide 
several examples of this that we shall have occasion to look at 
later (see page 318). Imam al-Shafi'l does not accept this and 
says that only the Qur'an can abrogate the Qur'an and the 


- 
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Sunnah can abrogate the Sunnah. Some modern scholars deny 
the theory of abrogation altogether. 


10.3.2 Modern views about the relationship between 
the Qur’an and the Sunnah 


In the 20th century there have been a number of debates about the 
relationship of the Qur’én and the Sunnah. It is not possible to record 
the various views expressed in these debates in this book. There is a 
huge amount of literature that the reader can access.** These debates 
have by no means come to an end. 

While there are many types of views on the subject, a broad 
classification yields three types of trends. 


1. The first is that of those people who wish to give greater promi- 
nence to the Qur'an and wish to emphasise its coherence. Their 
view appears to be that only that sunnah is to be accepted as 
authentic that is compatible with the Qur'fin. This is an ex- 
treme view and if applied would demolish a greater part of the 
Islamic legal system as it exists today. 


ro 


. On the other extreme are those who maintain that the accep- 
tance of a sunnah should be based on its chain of transmission. 
If the chain is sound the content of the tradition should be ac- 
cepted and absorbed, whatever the consequences for the legal 
system, In other words, they relegate to the background the 
importance of examining the content (matn) of the traditions. 


3. The third group consists of those who give importance to the 
isndd and also to the matn. This third group appears to rep- 
resent a kind of a middle path, however, the situation here is 
somewhat complex. Within this group may be those who are 
inclined to check the matn against the Qur'an alone, and this 
takes them closer to the first group. Then there are those who 
focus more on the chain of transmission and check the matn 
not against the Qur'an alone, but also against the Sunnah, 


® For those interested in certain aspects of this debate should read Mubammad al- 
Ghazals al-Sunnah al-Nabowiyyah bayna Ahi al-Figh wa Aht al-Hadith (Cairo, 
1989) and Yasuf al-Qardawi's Kayfa Nata‘émal ma’ al-Sunnah al-Nabawiyyah 
(El-Masur, 1990). 
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i.e., other traditions. In case of conflict, however, they accept 
the content of the conflicting tradition as an exemption from 
a broad rule, but then, following the Shafi rule, they consider 
the exemption as a broad principle in itself. This takes them 
closer to the second group. 


‘To understand the problem, a few things have to be kept in mind, 
First, the Sunnah, like the Qur’dn, deals with life and not with the 
legal system alone. The meaning derived by a sufi from a tradition 
may not be same as that understood by a jurist. Second, a Muslim 
may be ready to follow any tradition in its literal sense out of his love 
for the Prophet and his Sunnah, but the same person may understand 
the same tradition in a different way if he is asked to make law for 
the subjects to follow: his approach may be different. 

Here we are concerned with what is binding and generates oblig- 
atory law. A sound method, therefore, has to be followed, a method 
that ensures that the intention of the Lawgiver is implemented and 
at the same time taking care that it will not upset or unduly disturb 
the functioning of the rest of the legal system. 

Having said this, we notice that there has never been and, per- 
haps, there never will be a single system even for the law. Elsc- 
where, we have discussed the methods followed by the jurists on 
their different approaches to the Sunnah. The two methods that 
emerged were as follows: 


1. The method of the literalists, who gave more importance to 
the isndd. Once a sound chain was established, they tried to 
implement the content of the tradition even at the risk of losing 
analytical consistency. 

2. The second method was followed by schools who preferred the 
analytical method based upon the general principles of the law, 
whether these principles had emerged out of the Qur'an or the 
Sunnah. 


In that work, we had suggested that the first method may be more 
suitable for what we called the fixed part of the law, ie., matters of 
‘ibadat, hudad, qisés as well as some other areas of the law that 


% See generally, the author's Theories of lslamic Low. 
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do not accept change and which deal with the relationship between 
the subject and the Creator (the right of Allah is involved). The 
second method, on the other hand, is more suitable for the rest of 
the mu‘dmalat where the relationship is either between individuals 
or between individuals and the community as a whole, i.e., the state. 
In the second area, reason has wider role to play and the examination 
of the matn for analytical consistency is essential. 

‘The second method was refined further by al-Ghazali (d. 505 
A.H.) in his theory of the general purposes of the law. He sug- 
gested that any new principle made for the law must not only be 
checked against the tasarrufét of the shari'ah (the established gen- 
eral propositions or principles of the law arising from the Qur'an and 
the Sunnah), but also against the purposes of the law, the magdgid al- 
shari‘ah, which are taken to be the ultimate general principles. This 
method ensures the sound development of the law along with the 
implementation of the overall intention of the Lawgiver. The method 
is equally valid for the reconciliation of traditions. The method also 
explains why Aba Hanifah would sometimes accept a tradition that 
did not have a sound chain of transmission, The reason was that a 
broad general principle, compatible with the tradition, was already 
present within the legal system, and the law would have still been 
the same even without the tradition. For the jurist, this may be the 
only method that can be followed. 


10.4 Consensus of Legal Opinion (Ijma‘) 


‘The word ijma" has literal meanings as well as a technical meaning. 
Literally, it is used in two senses. The first is determination and res- 
olution. The words of Allah, the Exalted: “Determine your plan 
and among your partners,” (Qur'an 10 : 71}** convey this meaning, 
that is, decide and determine the matter. So also the words of the 
Prophet (peace be on him), “The person who has not resolved to 
fast prior to dawn has no fast,”** convey the meaning of deciding and 
resolving, The second way in which the word is used is agreement 


al se ae 
* fits FA lars 
M8 ple MY pl all at J oe 


§10.4 Islamic Jurisprudence 183 


upon @ matter, It is said: “the people agreed upon such and such 
matter.”*? The difference between the two literal meanings is that 
ijma’, in the first meaning, is possible from one person, but in the 
second sense it requires two or more persons. 


10.4.1 Technical or legal meaning 
In the technical sense, ijma* is defined as: 


et Gy amy Jey de Dh Ait Tl oe geayell Gel 
te & Bialle 


‘The consensus of mujtahids (independent jurists) fram the wmmah 
‘of Mubarmad (peace be on him), after his death, in a determined 
period upon a rule of Islamic law (fwuken shar').”* 


10.4.2 Conditions for the validity of ijma‘ 


‘The definition given above shows that there are seven conditions that 
must be met before ijmé" can be said to have taken place, These 
conditions are imposed by the majority of the jurists. Two more 
conditions (nos, 8 & 9 below) are imposed by some of the jurists; 
however, the majority do not follow them. 


1. The agreement or consensus must take place among 
mujtahids, that is, those who have attained the status 
of ijtihdd. Thus, an agreement among those who have not 
reached this status or who are not qualified will not constitute 
ijma*. This will exclude all non-mujtahids, the general public, 
the members of a modern legislature, unless all of them are 
mujtahids, As to the number of mujtahids agreeing upon a legal 
issue, there is a disagreement. Some say that this number must 


TUS Je pail er! 
>This definition is generally accepted and is found in most books. Al-Razi defines 


it aw: 

atl oA ge fey te Df ne al ye ay LY pl oy 

but he then interprets cht al-hall wa al:“agd to mean the mujtahtds. ALRé&zi, 
al-Mahsil, vol. 4, 35 passim. 

2 For a detailed account of these conditions, see 'Abd al-'Azie al-Bakhiri, Kash/ 
‘al-Asrér, vol. 3, 360 passien 
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reach the level necessary for tawatur, while others say that 
three is enough. One thing is clear, though, that if there is a 
single mujtahid in @ certain period, his view or verdict will not 
amount to ijma’. 


2. The agreement must be unanimous, that is, among all 
the mujtahids. If the majority of them agree upon a hukm 
shar‘, it will not amount to ima‘ according to most jurists, 
howsoever small the number of the opposing minority. The rea- 
son is that there is a possibility that the minority opinion may 
be correct, 


‘There are, however, those jurists who consider a consensus 
of the majority as valid yma‘ when they are being opposed 
by a minority. Some jurists, on the other hand, consider the 
agreement of the majority ax persuasive, but would not call it 
ima” 


All the jurists participating in ijma*‘ must be from the 
ummah of Muhammad (peace be on him). Thus, an 
agreement of the jurist of another ummah, one of the earlier 
nations of the earlier prophets, will not be considered ijmd'. 
‘The reason is that there are textual evidences supporting the 
fact that it is only the wmmah of Muhammad (peace be on 
him) that is protected against error in collective agreements. 


4. The agreement or consensus must have taken place af- 
ter the death of the Prophet (peace be on him), Thus, 
an agreement during his lifetime is not considered ijma’. If the 
Prophet (peace be on hitn) agreed with the Companions on 
‘an issue, then, he was the source of the rule and not ijma% 
If he went against their agreement, their agreement was not 
considered nor did it become a rule of law. 


5, The agreement must be among the mujtahids of a sin- 
gle determined period, even if some of the jurists of 
the following or subsequent period opposed them. The 


“° Amidi, al-Jhkiim fi Usiil al-Ahkém, vol. 1, 140, 
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reason is that the constitution of iyma* depends upon the wnan: 
imous agreemont of jurists and this is only possible in a deter- 
mined period, like a generation. If the period were left open and 
the opinions of all the jurists of all periods were to be taken 
into account, the occurrence of yma" would become impossible. 


= 


The agreement must be upon a rule of law, the hukm 
ahar‘é. An agreement upon the rules of grammar in Arabic 
would not be ymé* nor an agreement upon other rational 
propositions, like the creation of the universe. Thus, the rule 
must state that a certain thing is prohibited, permitted, valid 
or void. All non-legal matters are excluded from the 
time’. 


lomain of 


= 


‘That the mujtahids should have relied upon a sanad 
for deriving their opinion. A sanad is an evidence in one of 
the accepted sources of law. ‘This is dealt with in some detail 
below, Does this menn that every rule that is agreed upon inust 
have some evidence as its basis in the Qur'an and the Sunnah’? 
If this is the case, the stipulation takes away something from 
the strength of ijmda* as an independent principle. While it is 
obvious that the jurist agreeing to a rule would be relying upon 
an evidence from the legal system, it eannot be a condition that 
the sanad must be found in a text. Ifit is, then, the sanad is the 
basis of the law. Yes, it can be said that the function of ijma* 
is to make definitive an evidence that is probable and subject 
to Interpretation. It should be noted that the strength of ijma* 
es in the agreement itself, Another reason for insisting on the 
sanad could be that those who stipulate this condition want to 
ensure that the jurist bas undertaken proper 4tihdd to arrive 
at his opinion. 


8, The death of those jurists who participated in the 
ijmd‘, either explicitly or by silence, is not a condi- 
tion for the validity of ijmd* according to the majority 
of the jurists, {jmd', according to these jurists, becomes valid 
as soon as agreement is found. There are a few jurists who 
maintain that it is possible for a jurist to change his view and 
as Jong as a jurist is alive, this possibility exists. They quote the 
example of Hadrat ‘AIT in the case of the sale of the ummahat 
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al-awldd. They maintain that ijmd" cannot be treated as final 
as Jong as the participating muytahids are alive. The view of the 
majority in this case appears to be more practical, otherwise 
‘one would have to wait for many years to finally benefit from 
a decision. 


That the ijma‘ should have been transmitted to the 
later jurists by way of tawdtur. The argument is that as 
ijma’ is a definitive evidence, its mode of transmission should 
also be definitive. The majority of the jurists, however, do not 
accept this condition. 


10.4.3 Types of ijma‘ 


Jima’ is divided into two types on the basis of the way it is made 
known. These two types are: 1) ijma’ sarih or ijmd' gawli and 2) 
ijma’ sukiitf ot tacit ma" 


10.4.3.1 Explicit ijma‘ or ijma‘ qawlt 


Sarih or explicit ‘jmé* is one in which the legal opinions of all the 
jurists of one period converge in relation to a legal issue, and each 
one of them states his opinion explicitly. This may happen when all 
of them are gathered in one session and an issue is presented to them 
and they collectively express « unanimous opinion. It may also take 
place when an issue is raised in a certain period and all the jurists, 
in turn, issue similar fatwds independently and at separate times. 


10.4.3.2 Tacit ijma* or ijma‘ sukutt 


‘This form of ima’ takes place when some mujtahids, one or more, 
issue a verdict on a legal issue and the rest of the mujtahids come to 
know of it during the same period, but they keep silent; they neither 
acknowledge it nor refute it expressly. 


10.4.3.2.1 Conditions for tacit ijma‘. For the occurrence of 
tacit ijma', the following conditions must be met:** 


Tha 
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1. The silence must be free of all external indications that point 
to agreement or disagreement. If an indication of some sort is 
found that conveys agreement, then, ijmd’ is not tacit, rather 
it is explicit, If, however, an indication is found that points to 
disagreement, no ijma' can be said to have taken place. 


The silence of a mujtahid should be maintained for a consid- 
erable period of time. The duration, however, cannot be fixed, 
because the issues subject to ijtihdd and the formulation of an 
Opinion require time, which may vary for each mujtahid. 


3. The issue must be one in which ytihad is permitted. These are 
issues in which the available sources are probable (zanni).‘? 
If, however, the issue is one in which ijtihdd is not permitted, 
that is, the controlling evidence is definitive (gat'f) having one 
meaning, then, the silence of some jurists cannot be considered 
tacit approval, because jurists are not supposed to open up 
these issues. 


10.4.4 The legal force of ijmd‘ as a source 


ja’, as we have said, is either explicit or it is tacit. Each has « rule 
(hukm) that differs from the other with respect to binding strength 
as a source of law. This distinction is presented below: 


10.4.4.1 The binding strength of explicit ima‘ 


‘The majority of the jurists agreed upon the rule that explicit ijma’ is 
a definitive source and it is obligatory to act upon it; its opposition is 
prohibited. Thus, if explicit ima occurs on an issue and is published, 
then, the hukm upon which agreement is found stands established 
definitively (gat‘an) and it is not permitted to oppose it. Purther, 
the issue that has been settled through such iymd* can no longer be 
opened up again and subjected to ijtihdd. In other words, the issue 
is no longer a moot point. 

Al-Nazzdm al-Basri, a leading Mu‘tazilite, and some of the 
Khawarij said that ima‘ is not a binding source. The majority, who 
upheld ijma‘ as a binding source, as well as those who opposed them 


The meaning of gat't and zanni has preceded in the previous chapter. 
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on this issue, argued on the basis of the Qur'an and the Sunnah, 
‘Their arguments were as follows: 


Arguments of the majority. The majority gave 
the following arguments 


1. ‘The words of the Allah; “If anyone contends with the Messen- 
ger even after guidance has been plainly conveyed to him, and 
follows a path other than that of the believers, we shall leave 
him in the path he has chosen, and land him in hell. What an 
evil refuge.” [Qur'én 4 : 115" Allah has promised hell and a 
bad ending to those who follow a way different from that of the 
believers, and the way of the believers is determined by explicit 
and unanimous gtihdd. Thus, consensus after itihdd is the true 
path to be followed, and it is not proper to go against it 


‘This argument may be refuted in the following way, The in- 
tended meaning in this verse of the way of the believers is 
following the Prophet (peace be on him), helping him, and 
ropelling his enemies. It does not mean following what th 
jtahids have agreed upon with respect to the alikdm. This is 
the apparent meaning of the verse, from its sabab al-nuzfil, and 
from the verse that follows, which says that Allah will not for- 
give shirk and may forgive what is less than that 


2. ‘The tradition related from the Prophet (peace be on him) about 
the freedom from error when the ummah is unanimous about 
the matter, like his words: “My ummah will not collectively 
‘agree upon an error,""* “What the Muslims consider good is 
good in the eyes of Allah," and “I asked Allah that my ummah 
‘not agree on an error and He granted it (this prayer) to me."“° 


Te ee aah ame ab coy pall OG Ue aay oe ae IL cay 
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‘They said that these traditions had been related by trustwor- 
thy narrators, and though they are not mutawatir in words, 
they are continuous (mutewdtir) in the meaning they convey, 
and which is that my wmmah is protected against. falling into 
collective error. 


Tt was on the basis of these evidences that the majority accepted 
ijma* as a source of law aud acted upon it as such 


10.4.4.1.2 Arguments of al-Nageim al-Basri Against [jma‘, 
Al-Naggiim and those who supported him argued on the basis of the 
following evidences:*” 


1. In the words of the God, “O ye who believe, Obey Allah and 
obey the Prophet,...," Muslims have been commanded to refer 
each dispute to Allah and His Prophet, and the meaning of 
referring disputes to Allah and His Prophet is reference to the 
Que'fin and the Sunnah. There is no command in this verse, 
he said, to refer the disputed matter to the agreement of the 
jurists. 


‘The response to this argument is that it is the Book of Allah 
and the Sunnah of His Prophet (peace be on him) that give 
tus guidance about 4jmd‘ as indicated in the arguments of the 
majority above. 


2. When the Messenger of Allah (peace be on him) asked Mu'adh 
ibn Jabal about the sources for his decision, he did not mention 
ima’. Had gma’ been a valid source, it would not have been 


‘This argument is considered weak because ijma' is a source that 
comes into operation after the death of the Prophet (peace be 
on him) and Mu‘adh could not have possibly mentioned it. 


The reasoning and arguments of the majority, who accept ijmd' 
and act upon it as a source of law, are considered stronger than those 
of the opponents. 


“7 See ‘Abd al-'Aziz al-Bukhari, Kashf al-Asrdr, vol. 3, 351, for these arguments 
and also those of the majority. See also al-Risi, al-Mahsiil, vol. 4, 35 passim. 
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10.4.4.2 The binding strength of tacit ijma* 


As for tacit ijma', some of the jurists who upheld the binding strength 
of explicit ima‘, objected to tacit ijma* as source of law. Some of 
them even refused to call it by the name of ijmd‘. Among these jurists 
are Imam al-Shafi'l as well as Malikites. 

Those who object to it argue that silence on the part of some 
jurists could possibly mean that they agree with the opinions ex- 
pressed explicitly. It could mean that they are not willing to express 
an opinion on the issue due to respect for the person who has done 
‘so or out of fear or some other reason. Silence, therefore, cannot be 
considered as an evidence of agreement, 

‘The majority of the jurists, however, maintained that tacit ijmd‘ 
is a legally binding source, but they differed with respect to its 
strength. Some said that it is a definitive source, like explicit ijmd’, 
and these are the Hanafi jurists and Imm Abmad ibn Hanbal. Their 
argument is that evidences for ijmd‘ in the Qur’én and the Sunnah 
do not differentiate between explicit ijma‘ and tacit ijmda‘. Some of 
the jurists said tacit ijma' is a probable (zanni) source. Among these 
jurists is al-Karkbi, the well known Hanafi jurist and al-Amidi, later 
Shafi‘ scholar. 

It is well known that the Companions of the Prophet (peace be 
on him) used to speak out without fear whenever they felt that a 
decision could be improved. For example, when the mighty ‘Umar 
ibn al-Khattab decided to award the penalty of stripes to a pregnant 
woman for her offence, Mu‘ddh ibn Jabal pointed out that he would 
be awarding the punishment to her as well as to what was in her 
womb. ‘Umar said, “Had Mu‘adh not been here, ‘Umar would have 
perished.” There are many such examples. Further, one would expect 
from a person who has attained the status of a mujtahid to speak 
his mind whenever he feels that the truth is different. He should 
not remain silent because of fear or some other expediency, for he 
is no ordinary individual and it would be his duty to speak out if 
he disagrees. It is, therefore, felt that those who maintain that ijma‘ 
subit? is equally binding as ijma‘ gawlf are making a sound argument, 
and it appears better to consider both types of ijma* as having equal 
strength. 
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10.4.5 The sanad of ijma‘ 


‘The sanad of ijmé* is the evidence upon which the jurists rely for 
arriving upon & consensus. The majority of the jurist agree that 
cach ijma' must have a sanad on which the jurist should rely, while 
arriving at the opinion, otherwise the resulting ima" would be based 
upon ra'y (personal opinion) and this is rejected by the shari’ah.* 


10.4.5.0.1 Evidences Qualifying as a Sanad, There ix no dis» 
Agreement among the jurists that evidences from the texts of the 
Qur'an and the Sunnah are to be treated as valid sanads for iynd* 
‘Thus, for the yma* on marriage being unlawful with grandmothers, 
the sanad is the verse, © S41 & 2p" (forbidden unto you (for 
marriage) are your mothers). Por the amd‘ an the prohibition of 
sale of food prior to possession by the buyer, the sanad is the tradi- 
HOM: sade gm sag lal Fe! Ge (Whoever buys food should not sell 
it until he has taken possession of it), 

As regards giyds (analogy) being a sanad for ijmd’, there is dis- 
agreement among the jurists. Those who object to giyds being « 
sanad, maintain that giyds is a probable (zanni) evidence, while 
ijmé* is a definitive evidence, and it ix not proper to construct a 
definitive evidence upon a probable evidence. The majority of the 
jurists, however, accept giyds ax a valid sanad for iymd*. They argue 
that even a khabar wahid is a probable evidence, yet it ix accepted 
as a valid sanad for ima’ by agreement of the jurists. Further, they 
argue that even an analogy traces its logic back to an asl in the texts 
of the Qur’én and the Sunnah, so accepting qiyds as a senad should 
not be a problem. 

Similar arguments are advanced with respect to maslahah mur- 
salah as a sanad for ijma" and it has been used as a sanad in practice, 
The examples they cite are the collection of the Qur'an into a mushajf. 
All the Companions agreed on this in the interest (maslahah) of the 
ummah. Another example they cite is about the khardy lands of Iraq, 
which were conquered during the period of ‘Umar. These lands were 


“ We have already indicated that the stipulation of this condition may take away 
something from the strength of yma" as an independent principle. As mentioned 
Delow, some jurists even object to analogy being a supporting evidence for a rule 
based on consensus, the argument being that analogy is a probable evidence 
and it cannot support a definitive evidence. 
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not divided up as ghanfmah, but were left in the hands of those 
in possession as khardj lands, again in the interest of the ummah, 
‘Those who upheld using maslahah mursalah as a sanad agree that 
an ijmd* based on it cannot be permanent, and will last as long as 
the maslahah persists. If the maslahah changes, the ijmd* will also 
have to be altered. 


10.4.6 Likelihood of the occurrence of ijma‘ 


‘There is some disagreement about the possibility of consensus and its 
‘actual occurrence. The majority of the jurists maintained that such 
a consensus is possible and actually did take place. Al-Nazzim and 
his followers maintained that such a consensus is not possible. They 
argue that a condition for ima‘ is the participation of all the mu- 
jtahids of « particular period and this requires the identification of 
all mujtahids as well as the identification of their opinions. This they 
argue is not possible, because there is no criterion for distinguishing 
8 mujtahid from & non-mujtohad, and even if there was such a crite- 
rion, the mujtahids are spread all over the Muslim lands and it is not 
possible to gather them in one place nor to ascertain where they are, 
‘They argue further that » mujtahid has to rely on an evidence in the 
sources for the formulation of his opinion. Now, such an evidence is 
cither definitive or probable. A definitive evidence conveys a single 
meaning and there cannot be two views about it, therefore, there 
is no function that ijmd‘ can perform in this case. If, on the other 
hand, the evidence is probable, that is, it has more than one inter- 
pretation, getting all the mujtahids to agree upon a single meaning 
is an impossibility. 

To these arguments, the majority respond by saying that there 
have been such agreements in Islamic history. The examples they 
quote pertain to the period of the Companions. For example, the 
granting of one-sixth share in the inheritance to the grandmother, 
the prohibition of sale of food before the buyer has taken possession, 
the prohibition of the marriage of a Muslim woman to a non-Muslim, 
and the validity of marriage (nikdh) when a dower has not been 
mentioned. 

‘The objection to this argument may be that even if this were 
possible during the period of the Companions, when all the muj- 
tahids were well known and easily accessible, it would be impossible 
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today when the Muslim world is composed a large number of states 
Some may respon, however, that the world is once again becoming 
a sinaller place with the rapid advancements in technology, and we 
cannot call the possibility of the oceusrence of ima" as impossible. 


10.4.7 Cases of ijma‘ transmitted in books of figh 


For an agreement to constitute valid ijmd® it must be among all 
tnujtahids in a determined period upon a legal issue, The jurists 
have argued in support of this concept of ijmd’ on the basis of the 
texts of the Qur'lin and the Sunnah. The question is: Have the rules 
about md" laid down in these texts, and formulated by the fugaha’, 
been followed in books of figh? 

‘Those who study these books notice that instances of ijma' men- 
tioned in the books of figh are either among the majority of the 
jurists or they are agreements pertaining to the jurists of one school, 
On & number of occasions, the cases cited are those of tacit rather 
than explicit ima‘ Thus, for example, we may find, in the Hanafi 
books, statements to the effect that such and such jurist upheld such 
an opinion and no one opposed him, thus it constitutes iymd’. It is 
obvious that such claims of ijmd* do not meet all the conditions that 
the fugaha” have themselves laid down for valid iymd' 

In addition to this, there is no compiled source for cases of md”. 
‘There are a few books, like the one by Ibn Hazm, who belonged to 
the Zahiri school, which is now extinct. The name of the book is 
Maratib al-Ljma' 


10.4.8 Role of ijma* in the modern world 


In the preceding discussion, it has been stated that there are varie 
‘ous objections against the principle of ima’. Some of the objections 
pertain to the conditions of tjmd* as stipulated by the jurists, w! 

others relate to the possibility of its occurrence. Some practical diffi- 
culties have also been pointed out. Jjma’ is a source that is accepted 
by all the Sunni schools, just as they accept the two primary sources, 
yet there is no established syste for its transmission. The only trans- 
mission of ijma* one finds is within the schools; in the books of each 
school. Further, some of the cases or instances of ijma* that are cited 
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do not meet the conditions stipulated for ima‘ when they are exam- 
ined outside the schools of ijtthaéd and figh. 

Due to these factors and objections, some modern scholars have 
said that ijmd does not appear to be a practical principle and cannot 
operate as a source of law, at least in the modern times, The view of 
the present author is that the very fact that ijma* has been accepted 
as a primary source of law for so many centuries by the leading jurists 
of Islam, it has to have a greater or deeper role than is exhibited by 
the external conditions imposed by jurists. In other words, the matter 
needs to be examined a little more deeply, perhaps, in the context of 
modern law. 

‘An examination of the principle of ijmd’ in a general way reveals 
that all it is saying is that if a rule or principle is upheld collectively 
by the highest legal forum in the land, then, such a principle or rule 
must be followed by those subordinate to this forum. This is exactly 
what the doctrine of stare decisis says in the English common law 
system. The deeper the examination of the principle of ijma', the 
greater is the conviction it requires that the decision of the higher 
forum, or the full bench of the highest court (en banc), s0 to say, 
must be followed and maintained by the lower courts, 

In the earlier stages of the growth of Islamic law, the forum was 
confined to the jurist Companions. Later, when the schools of law 
emerged, the forum moved to the leading jurists of each school and 
operated within the schools, Today, when the ummah is composed 
of different jurisdictions in Muslim countries, the forum would auto- 
matically be the highest court in each Muslim country. In fact, the 
principle fits in perfectly with the legal system in those countries that 
have the English common law as the modern tradition. 


Chapter 11 


Maslahah and the 
Magasid al-Sharit‘ah 


A discussion of the magdgid al-shari‘ah (the purposes of Islamic law) 
as well as the principle of maglahah, before discussing the ratio- 
nal sources, becomes necessary due to several reasons. ‘The first ix 
that the principle of maslahah has grown to envelope all the rational 
sources. Each rational source is today considered part of the larger 
doctrine of maslahah. The second is that this principle ix consid- 
ered the most important and the most comprehensive instrument of 
ijtihdd for the modern times; its discussion must therefore precede 
that of the rational sources. A third reason is that the larger doc- 
trine of maglahah must be distinguished from the narrower principle 
of maslahah mursalah, which is considered one type of rational source 
within the broader doctrine. 

‘The meaning of maglahah is discussed first and is followed by a 
description of the purposes of Islamic law or the magdsid al-sharf‘ah. 


11.1 The Meaning of Maslahah (Interest) 


The words maslahah and manfa‘ch are treated as synonyms. 
Manfa‘ah means “benefit” or “utility,” that is, it leads to some 
kind of benefit, In its literal meaning maglahah is defined as 
pall gary sail! be (Galb al-manfa‘ah wa-daf" al-madarrah) or the 
seeking of benefit and the repelling of harm. If this literal meaning 
is pursued further it will lead to something similar to the principle 
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of utility expounded by Jeremy Bentham, which means securing the 
maximum human happiness. The seeking of human happiness in this 
sense may imply three things: 


i) That the happiness sought here is dependent upon human de- 
sires or reason. The pursuit of such happiness may or may not 
coincide with the form of benefit or manfa'ah intended by the 
shari‘ah. 


ii) The emphasis in this form of happiness will always be on the 
collective utility, that is, the happiness of the entire community 
and the interests of the individual may be given a back seat. 


ili) The pursuit of pure utility! may ultimately lead to the eco- 
nomic analysis of law (as expounded by Richard Posner and 
the Chicago School). In other words, all legal decisions must be 
reduced to a cost-benefit analysis either financial or economic. 
This may or may not suit the goals of the shari'ah, 


Manfa‘ah (benefit or utility), however, is not the technical mean- 
ing of maslahoh. What Muslim jurists mean by maglahah is the 
seeking of benefit and the repelling of harm as directed by the 
Lawgiver. The seeking of utility in Islamic law is not dependent on 
human reason and pleasure. Al-Ghazili, therefore, defines maglahah 
as follows: 

‘As for maslahah, it is essentially an expresion for the acquisition 
of manfa‘ah (benefit) or the repulsion of madarrah (injury, hart), 
but that is not what we mean by it, because acquisition of manfa’ah 
and the repuision of madarrah represent human goals, that is, the 
welfare of humans through the attainment of these goals, What 
we mean by maslahah, however, ia the preservation of the 
‘ends of the shar’.’ 


Three things are obvious from this statement: 


i) That the pursuit of human goals and the principle of utility 
based on human reason is not what is meant by maslahah. 


‘See Edgar Bodenheimer, Jurisprudence: The Philosophy and Method of the 
Low, B4 for the details of the principles of utility and Richard Posner, Economic 
Analysis of Law for economic analysis. 

* Al-Ghasall, al-Mustag/é min ‘Tim al-Uyal, Baghdad, 1294 (A.H.), vol, 1, 286, 
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ii) That maslahah is the securing of goals or values that the Law: 
giver has determined for the shari'ah. 


iii) That the goals determined for the sharf‘ah by the Lawgiver may 
or may not coincide with values determined by human reason, 
‘Thus, reasoning based upon the principle of utility or on eco- 
nomic analysis may sometimes be acceptable to the shart'ah, 
but it may be rejected at other times when there is a clash of 
values 


11.2 The Classification of Maslahah 


Muslim jurists classify moglahah in several ways. These classifications 
are expected to show us how this principle cavers most of the ratio- 
nal sources and how the discussion of the sources is linked with the 
purposes of Islamic law. Some of the most important classifications 
are provided below 


11.2.1. First classification: maglahah acknowledged or 
rejected by the sharfah 


For purposes of this classification, it is important to understand that 
the underlying causes of the ahkdm present a hierarchical structure of 
attributes. Sometimes the shari‘ah recognises a lower level attribute 
‘as the basis for the law, while at other times it accepts a higher level 
attribute. The level at which an attribute is acknowledged indicates 
the type of rational source being used. The classification that follows 
is based on the recognition of attributes at different levels.* Four 
types of maplahah are discussed under this heading: 


1. Maglahah acknowledged at the level of the lowest cat- 
egory. The first type is maslahah acknowledged by the Law- 
giver at the level of the lowest category (naw). Take the case 
of drinking khamr (wine). The underlying cause at the lower 
level could be “intoxication,” that is, losing of one's senses. A 
higher level cause could be the “protection of the intellect.” 


+The most lucid presentation of the different types of maplahah, in our view, is 
to be found in al-Rial, al-Mahsal, vol. 6, 162-67, 


198 


Islamic Jurisprudence §112 


Recognition of a cause at the lower level means that the ra- 
tional source invoked is analogy (giyds). This means that the 
law can be extended to other things on the basis of analogy 
using the rule: whatever intoxicates is prohibited. Prohibiting 
intoxication is, therefore, the repelling of harm or the securing 
of an interest protected by the law (maslahah). All those cases 
where the Lawgiver has identified underlying causes at the low- 
est level fall under the first type of maslahah. Further, this tells 
us that using analogy (giyds) is one type of maplahah. 


. Maslahah acknowledged at the level of the genus. The 


second type is maslahah that is acknowledged by the Lawgiver 
at the level of the genus, that is, at a level higher than the 
lowest category. Such a recognition takes us beyond the level 
of analogy into the realm of other rational sources, especially 
maslahah mursalah. This recognition of attributes can go up to 
the highest level of the purposes of law. The purposes of Islamic 
law at the highest level are five: Preservation of din; preser- 
vation of life; preservation of nas! (progeny); preservation of 
intellect; and preservation of wealth. The jurists illustrate the 
recognition of these attributes through a large number of ex- 
amples. Thus, the Companions of the Prophet (peace be on 
him) were not sure whether the text of the Qur'an should be 
compiled, because the Prophet had not done so during his lifo- 
time. In the interest of “preservation of din” they decided that 
it should be gathered and compiled. The texts clearly mention 
that a life is to be taken for a life in the case of gisds (retali- 
ation), Where two or more persons participate in the murder 
of one person, should more than one life be taken for a single 
life? It was decided that in the interest of the “preservation of 
life” such a law should be made. The details of this type will be 
explained under the discussion of maslahah mursalah as well 
as under the discussion of the third mode of ijtihad. 


Maslahoh that is rejected by the shari‘ah. The third 
type maslahah is one that is not acknowledged by the shari‘ah, 
because it clashes with a text. The jurists have found it difficult 
to give examples of this type. They provide hypothetical cases. 
Let us assume that the hukm for a person indulging in sexual 
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intercourse during fasting is the freeing of a slave. A jurist may 
say that this provision gives a loophole to a very rich person, 
because setting free a slave is nothing for him. Such a jurist 
may say that this option should therefore not be available to 
man in the interest of “the preservation of din.” ‘The 
ih, however, does not recognise such a measure and the 
argument is without foundation and is rejected. In other words, 
4 provision proposed in contradiction of what the shari‘ah has 
already provided will not be recognised or a maslahah that 
clashes with a text of the Qur’lin or Sunnah is rejected 


4, Maglahah that is neither acknowledged nor rejected. 
‘The fourth type is a maglahah that is neither acknowledged by 
the sharf‘ah nor is it rejected. This type of maslahah is one 
that is strange (gharib) for the shari’ah, An example will be 
provided under the discussion of maslahah mursalah for ease 
of understanding. 


11.2.2 Second classification: maslahah according to its 
inner strength 

This classification is based upon the purposes of Islamic law and 

their types. The types of maylahah according to their inner strongth 

are three: dardrdt (necessities); hdjat (needs); and tahsindt (comple- 
mentary goals). 

1, Darirdt (necessary interests). Necessary interests are those 

without the protection of which there would anarchy and chaos 

in society, The absence of protection for these interests would 


mean the loss of everything that we hold dear, These prized 
social interests are five in number: 


(a) Preservation and protection of religion (hifs ‘ala al-din). 
(b) Preservation and protection of life (hifz ‘ald al-nafs) 

(c) Preservation and protection of progeny (hifz ‘alé al-nasl) 
(d) Preservation and protection of intellect (hifz ‘ala al-‘agl). 
(e) Preservation and protection of wealth (hifz ‘ald al-mal), 
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2. Hajat (supporting needs). The second type of interests are 
called hajat or supporting interests required by the necessary 
interests for their smooth operation and implementation. If 
these supporting interests are not protected by the law there 
would be hardship and loss in the performance of social func- 
tions. This means that the primary or necessary interests would 
not be lost, but there would be considerable friction and diffi- 
culty in their protection. The examples of these interests given 
by jurists pertain mostly to exemptions granted by the law. 
For example, the exemptions available due to illness or journey 
in case of worship serve these interests, just like the contract 
of salam (advance payment) works as an exemption to facil- 
itate transactions. The necessary interests do not depend on 
these exemptions or supporting needs, but their operation is 
facilitated. 


e 


Tohsindt (complementary interests). These interests provide 
additional rules that lead to the moral and spiritual progress 
of the individual and society. Examples are: voluntary sadaqah 
and many ethical and moral rules (like the command not cut 
trees or to kill animals during war). In reality, the tahsindt tell 
us that there is a moral shell around the necessities and sup- 
porting needs provided by the shari‘ah. Thus, morality goes 
hand in hand with the law and there is no separation as may 
be found in Western law. 


This classification shows the types of purposes of the Islamic law and 
the relationship between them. 


11.2.3. Third classification: definitive and probable in- 
terests 


Some jurists, and some later writers, have maintained that there 
are interests that are definitive (gat'l) and those that are probable 
(zanni). Jurists like al-Ghazali and al-Shatibi have spent considerable 
time in showing that all the interests classified according to their in- 
ner strength above are definitive, because they have been constructed 
through a process of induction (istigra’) rather than deduction. Cer- 
tain cases of interests that have been called strange or gharib may, 
however, be deemed to be probable. Yet, the major area of probable 
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purposes lies in the area called ashbah by al-Ghazali (See the fig- 
ure below at p, 203, as well as the section on what lies beyond the 
magasid.) 


This issue is found in Western law as well when values are clas- 
sified according to different types of rationality, with some logal 
philosophers, like Kelen, maintaining that most interests or values 
preserved by the law do not moet the standards of rationality that 
can be called definitive.* These, however, are values identified by hu- 
man reason, We shall have something more to say about this when 
we discuss the third mode of ijtihdd in the next part of this book. 


11.2.4 Fourth classification: public and private inter- 
ests 


‘The necessary interests, the supporting needs and complementary 
interests can all be divided into public interests and private interests, 
In fact, the settlement of legal disputes always involves some kind of 
conflict or clash between public and private interests or between two 
private interests. 

‘The problem that arises, especially in modern times, is whether 
public interests are based on the rights of Allah (hagg Alléh) or on 
the rights of the state (hagg al-saltanak) or are these the same thing? 


11.3 The Doctrine of Maslahah and Maslahah 
Mursalah: Distinction 


‘The principle of maslahah mursalah was first used by Imam Malik, 
the founder of the Maliki school. It was elaborated and developed 
in the works of al-Ghazali.® Out of this discussion there emerged a 
larger doctrine of maslahah, which is much wider than the principle 
‘or source of Islamic law called maglahah mursalah. 

‘The larger doctrine requires that during the use or employment of 
rational sources to discover the law, each derived law must be checked 
against the purposes of Islamic law or the magasid al-shari'ah. If 


‘See Al-Ghazall, Shifa’ al-Ghalit fi Masdlik ol- Ta'tit, 142 as well as the chapter 
on the ashbah 

* Edgar Bodenheimer, Jurisprudence, 203. 

© Especially in his book Shifa al-Gholit 


202 Islamic Jurisprudence §lla 


there is some compatibility (mundsabah) between the derived law 
and the purposes, then the law is valid, otherwise it may be rejected 
In this sense, all the rational sources fall under this larger doctrine. 
‘Thus, the larger doctrine covers giyds, istihsdn and maslahah mur- 
salah, In other words, each of these rational sources has now become 
or is deemed a type of this larger doctrine. It is for this reason that 
the meaning of maslahah and the nature of the purposes of law has 
been discussed before the description of the rational sources 


11.4 Magasid al-Shart‘ah or the Purposes of 
Islamic Law 


‘The purposes of law are divided by al-Ghazall into two types: 


© dini or purposes of the Hereafter 


© dunyawt or purposes pertaining to this world. 


Each of these is divisible into tahyil or securing of the interest and 
ibga’ or preservation of the interest. Tahsil is the securing of a benefit 
(manfa‘ah) and ibga’ is the repelling of harm (madarrah). The phrase 
rifdyat al-magdsid (preservation of the magayid) ix used to indicate 
both tahyil and iby? 

‘The worldly purposes (dunyawi) are further divided into four 
types: the preservation of nafs (life), the preservation of nast 
(progeny), the preservation of ‘agl (intellect), and the preservation of 
mal (wealth). Each worldly purpose is meant to serve the single dint 
purpose, When all types are taken together, we have five ultimate 
purposes of the law: 


© din (religion), 

* life, 

progeny (may be called the preservation of the Family), 
@ intellect, and 

© wealth. 


T Al-Ghasali, Shia! al-Ghalit, 186-87 
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Figure 11.1: The Purposes of Islesnic Law 
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‘These five purposes are designated as dariindt (necessities) and are 
the primary purposes of the law. These are followed by the hajat 
(needs), which are additional purposes required by the primary pur- 
poses, even though the primary purposes would not be lost without 
them, The third eategory is that of purposes that seck to establish 
ease and facility (tewassu’ and toysir) in the law; these are called 
the tahsindt (complementary values). 

The relationship of the purposes of Islamic law may be seen in 
the figure: 


11.4.1 What is beyond the purposes? 


If we move beyond the ultimate values recognised as the purposes 
of the law, we reach the area of weaker attributes, which are also 
used by the jurists for extending the law. This is the area of the 
ashbah (probable values). These too are organised in the form of the 
particular and the general. This is the area of the probable or zanni 
magasid. 

Thus, the purpose beyond these purposes could be the building of 
civilisation, security, the maintenance of equality, freedom, and many 
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other values that are preserved and protected by each society and 
they are expressed as the aims of justice in Western law.* The Muslim 
jurists did not deal with such values, because they are probable and 
do not fall in the area of certain rationality. An attribute depicting 
such values is called wasf ba‘id or a distant value; it is distant in 
comparison with the dardndt, each of which is a wasf garib or near 
value. 


11.4.2 Magasid al-shari‘ah and the texts 


‘The purposes of Islamic law have been determined from the texts 
through a process of induction (istigra’) rather than through dedue- 
tion.” ‘This is the reason why the magdgid are considered definitive 
(qaf's), and can be relied upon without a doubt, and the same pat- 
torn is to be found in the other details of the sharf'ah.!? He quotes 
a large number of verses of the Qur’in to show how the ultimate 
purposes are indicated by the texts 


11.5 The Nature and Structure of the Pur- 
poses of the Shari‘ah 


‘The structure of the magdsid is understood by appreciating the rela- 
tionship of the primary purposes among themselves, aud their rela- 
tionship with the secondary and supporting purposes. As the magdyid 
are designed to ultimately serve the interests of the Hereafter, it is 
this relationship that may be examined first. 


11.5.1 Primary purposes in the service of the Here- 
after 


‘The first purpose of the sharf'ah is to secure the interest of Man that 
pertains to the Hereafter. It in for this reason that the purposes are 


" Bodenheimer, Jurisprudence, 196, 
* ALShatibi, ol-Muwdfagdt, vol. 2, 7, 
9 thid. 
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divided into dinf or purposes of the Hereafter and dunyawi or pur- 
poses restricted to this world. The worldly purposes, in combination, 
seek to preserve and protect the interest of din. 

Al-Ghazall says that the second purpose, which is the preserva- 
tion and protection of life, may be considered by some to have a 
higher priority than din, because without life there would be no re- 
ligion. ‘This argument takes collective life into consideration, and in 
this sense it would also hold true for the intellect too, because the 
existence of ‘ag! is considered by jurists to be a condition of taklif 
(legal obligation). He points out, however, that some provisions of 
the law clearly suppart the superiority of the interest of din. For ex- 
ample, the interest of din is preferred when the subject ix asked to 
give up his life in the way of Allah, that is, for jihdd. The relation- 
ship of the necessities or the primary purposes is scen through the 
following figure: 


Life = = ealth] 


Al-Shatibi devotes three of the thirteen rules, in which he dis- 
‘cusses the relationship among the purposes, to the discussion of the 
Hereafter. The most important point he makes in this context is 
that the identification of the interests of Man has not been left to 
the whims and fancies of human beings, that is, to human reason, 
because all the purposes seek to establish and maintain life in this 
world to serve the interests of the Hereafter 


206 Islamic Jurisprudence §1l.5 


He also discusses the concept of utility and points out that bene- 
fits and harms are relative; they may vary from individual to individ- 
ual, and from one situation to the other, If harm and benefit cannot 
be established directly from the texts, then, it is to be linked to what 
jis usually considered beneficial or harmful. The general rule that he 
derives is that since the magdyid serve the interests of the Hereafter 
the determination of what is beneficial and what is harmful cannot 
be left to human reason. He seeks support from a number of Qur’énic 
verses. One of these is: ‘ . ' 

bed 3 ANG Sipsil otal 
And if the Truth had followed thei desires, verily the heavens and 


the earth and whosoever is therein had been corrupted. (Qur’én 23 
ny 


In his view, the role of human reason begins after the sharf‘ah 
has laid down the essential principles." The first of the thirteen rules 
he expounds is devoted to this point 

The primary purpose of the shari’ah, then, as indicated already, is 
to free Man from the grip of hix own whit and fancy, so that he may 
become the servant of Alléh by choice, just as he is one without it.!? 
The preservation and protection of din is intended by the Lawgiver 
to achieve this. 


11.5.2 The two faces of the magagid 


Perhaps the most important feature of the magdsid is their dual 
thrust, Al-Ghazili discusses this dual nature in detail in his book 
called Jawdhir al-Qur’én.’* This point has been ignored by almost 
all the later jurists, except for al-Shatibi 

‘The dual feature of the magayid is evident in the use of the terms 
ibga’ and hifs, which we may call preservation and protection.!* Al- 
Shatibi considers these the two aspects of hifs. The first he says is 
“what affirms its elements and establishes its foundations."!5 The 


' AbShatibl, al-Muwéfagat, vol. 2, 48 

" thi, vol. 2, 38, 168, 

" ALGhazall, Jewaher al-Qur'én (Beirut; Dar thy! al-'Ukim, 1985), 32-95 

“There may be a problem with the terminology adopted by the two jurists, 
because we noted above that al-Ghazali has used the terms tahai! and ibga” 
where sbgé’ means protection rather than preservation 

EShAtibi, al-Muwafagét, vol 2, 8 
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second is “what repels actual or expected disharmony.”'® The focus 
of later jurists, and hence that of modern scholars, has been on the 
aspect of protection alone. Each purpose, however, has « positive or 
aggressive aspect and a negative or defensive aspect. From the pow 
itive aspect, the interest is secured by establishing what is required 
by the sharf'ah through each of its magastd. Thus, the interest of din 
is secured by the creation of conditions that facilitate worship and 
establish the other essential pillars of Islam. ‘The interest. of life is 
secured by creating conditions for the existence of life. The interest 
of progeny is supported by facilitating and establishing family life 
‘The interest of intellect ix secured by promoting the means for the 
growth of the intellect. The interest of wealth is secured by creating 
proper conditions for the growth of wealth.!” 


Din Life Family Intellect ~~ Wealth 
[estabiisn| fstab fBscabnaal Fes festabisl] 
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From the defensive or the protective aspect, interests are secured 
by preventing the destruction or corruption of the positive aspect, 
‘Thus, jihdd is prescribed for defending din, while prayer, fasting, 
pilgrimage, and zakéh help establish it, It is the duty of the imam 
to ensure proper conditions for both, while it is binding upon each 
subject to fulfil these duties, individually and collectively, Life ix 
preserved through the provision of sustenance and the maintenance 
of good health, while it is protected or defended through the pravi- 
sion of penalties for those who destroy life without legal justification. 
Nast is promoted through the maintenance of healthy family lif and 
the institution of marriage, while penalties are provided for those 
who would corrupt it and destroy its values. The preservation of ‘agl 
is achieved through the provision of education and healthy cor 
tions for its growth, while penalties are provided for the consump: 
tion of substances that destroy the intellect. Preservation of wealth is 
achieved by encouraging its growth, while theft or misappropriation 
of wealth is punished through penalties. 


""Ibid., 2, 9 
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11.5.3. Primary and secondary purposes 


The jurists break up the magésid into three levels. This has already 
been pointed out. The first level is that of the necessities (dararat), 
which have been maintained by all societies and without which the 
social structure will collapse, These are the primary magasid and the 
jurists focus mostly on these. They are supported by the supporting 
needs (hajat). The third level is that of complementary values and 
norms (tahsindt) 

The important point made by jurists about the significance of 
cach level is that the primary purposes are supported by the two 
other levels. However, if the last two levels are abolished the primary 
purposes will stand by themselves. ‘This is not true for the lower 
levels. Thus, the existence of hajét and the tahsindt depends upon 
the primary purposes and they cannot be maintained on their own. 


Din Life Family Intellect Wealth 
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The importance of the individual purposes within the darirdt is 
reflected in the order in which they are stated. Thus, din has prece- 
dence over life, life has precedence over nasl, nas! has precedence 
over ‘ag, and ‘ag! has precedence over mal. This is not all. Each of 
the primary purposes may divided into public and private purposes, 
‘The public purposes seek to preserve the interests of the community 
as whole, while the private purposes protect the rights of individu. 
als. Again, the purposes are divisible into those securing the rights 
of All&h and those preserving or protecting the rights of the individ- 
uals. There is a fine distinction between the two kinds of divisions, 
though many modern scholars tend to consider them identical. ‘The 
distinction lies in the fact that there are three kinds of rights to be 
identified rather than two. These are the right of All6h, the right of 
the community as whole, and the right of the individual. 
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Intellect 


‘The relationship that exists between the primary purposes may 
be highlighted by visualising outer shells serving or protecting the 
inner shell or shells, Thus, the innermost shell is represented by the 
preservation and protection of din. This represents the foremost pur- 
pose of the sharf‘ah, The shell surrounding it is that of life, which 
is itself surrounded by nas! and so on. The outermost shell is that 
of the preservation of wealth that serves all the inner shells and is 
subservient to them. 

Dorirat 

Each primary purpose con- 
sidered to be a necessity has its 
own supporting needs and com- Raat 
plementary norms. These are 
also to be viewed as shells, one 
inside the other, This relation- 
ship is explained by al-Shagibi 
through examples. Considering 
the example of prayer (saldt), he says that the essential parts of 
the prayer are its arkdn (elements) and fard'id (obligations), What- 
ever is besides these is meant to complete and complement it,'* The 
parts of prayer are distributed among the magdgid in such a way 
that each outer shell forms a protective boundary for the inner shell. 
One who crosses the outer shell or boundary will soon demolish the 
inner shell. Thus, the person who gives up the naff (supererogatory) 
prayers will soon give up the sunan, and will finally demolish the 
foré'id. There are many instances in the law, he says, that corre- 
spond with the analogy of nafl and fard'id. For example, even a 
drop of wine or a small quantity of it is prohibited, because it leads 


Tahsinae 


* Al-Shatibi, al-Muwafagdt, vol. 2, 22. 
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to the consumption of larger quantities, though it does not intoxicate 
or damage the intellect. A severe penalty is provided for stealing a 
thing of small value as it leads to the stealing of larger amounts and 
to robbery.'? In the same way, the ethical and moral norms hover 
around and protect the main and essential legal norms. The hajf and 
the tahsini are, therefore, to be considered the servants of the dariri. 


11.5.4 Priorities within the magasid 


‘The relationships described above indicate that some purposes have 
‘a higher priority than others, that is, they would be preferred in 
case of a clash between two interests. This fact also highlights an 
important point that while deciding a legal case or while attempting 
to understand the position of Islamic law on an issue, one cannot 
look at one purpose or interest alone. There is always a clash of 
two or more interests. This is achieved through the machinery of 
organised political society that seeks to strike a compromise between 
the conflicting wants, desires, and claims of individuals and between 
the competing interests. Looking at the purposes of law alone and 
identifying the priorities that exist between them would present a 
simplistic view of things. 

‘The magdsid are always used as a reference point for the general 
principles of the law, and this makes the situation highly complex. 
‘This will be illustrated in the third part of this book under the dis- 
cussion of the third mode of ijtshad (see page 309). Nevertheless, the 
magdysid considered alone present a fair picture of the entire system 
even for the layman, who is not trained in the law. If he observes a 
few rules, he can easily determine the answer to a question that he 
may have about the law. For the present purposes, we shall describe 
three main rules that govern the employment of the magdsid. Some 
other minor rules can be stated, but the idea is to avoid too much 
detail and technicalities. 


11.5.4.1 Rule 1: The stronger interest shall prevail 


‘The inherent strength of the interests secured by Islamic law is re- 
flected in the order in which the magasid are listed by the jurists. 


* Thid., 22-23, 
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‘Thus, the preservation and protection of di, as we have pointed out 
earlier, has preference over the preservation and protection of life; 
life has a higher priority than nasi; nasi is prior to ‘agl; and ‘agl is 
preferred over mal. 

Din Life Family Intellect Wealth 


[Tint] [Secooa] [tira ] [Fourth Fith | 


In practice this would mean, for example, that jihdd has priority 
over preservation of life, and if an individual is asked to participate in 
it and give up his life in the cause of Allah, there is legal justification 
for it, Preservation of life has a higher priority than the protection of 
‘agl. Therefore, if a person is facing death in a desolate place due to 
Jack of water and the only thing available to him is wine, he is under 
an obligation to save his life by drinking the wine. Life has priority 
‘over mdl too and it is permitted to take the property of another 
person without fear of penalty during a famine, if such taking results 
in the saving of life or lives, 

In the same way, the dardrdt have priority over the hajat, which 
in turn have priority over the tahsindt. 


11.5,4.2 Rule 2: The public interest is prior to the private 


‘The different categories of the purposes can be understood in terms of 
public and private interests. Whenever a public interest is in conflict 
with a private interest, the public interest will prevail. The example 
used by the jurists is that of material handed over to artisans and 
craftsmen, The original rule of deposit (wadi‘ah) required that this 
material being a deposit would not be compensated by the craftsmen 
in case it was destroyed, and the burden of proving tort (ta‘addi) or 
negligence would be upon the customer, the owner of the property. 
This rule was changed to conform with the public interest, because 
the craftsmen were misusing the facility. The burden of proof was 
shifted to the craftsman, who had to show the absence of negligence. 
‘The Hanafis based this change on istihsdn. The example |s expected 
to show that the public interest requiring security of transactions 
and protection of property of the general public was given preference 
over the interest of individuals, that is, the craftsmen, 
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In this case, both interests, public as well as private, lie within 
the same category, that is, the preservation of wealth. Does the rule 
that the public interest prevails over the private cut across all the 
categories? Can a public interest in a lower category be preferred over 
a private interest in a category with a higher priority? Apparently it 
can. Yet, the matter is not that simple; it involves the discussion of 
the three kinds of rights mentioned above, individual rights guaran- 
teed by the shari‘ah, and the exact meaning of public interest. We 
do not have space to discuss all these issues here. This discussion will 
be taken up in a separate study of justice and Islamic law. 

Another example used by al-Ghazali upholds justification of tax- 
ation by the imam when the public interest is at stake. He permits a 
ruler in need of money to levy taxes in order to organise jihéd. Here 
what we are calling public interest is actually the right of God, which 
may not be the same as the right of the state, 


11.5.4.3 Rule 3: The definitive interest prevails over the 
probable 


‘This rule has been the cause of confusion for some jurists following 
al-Ghazili, and the confusion is witnessed in the works of some mod- 
ern scholars too. Al-Shitibi states very clearly that all the interests 
preserved and protected by the shari‘ah are definitive (gat‘t). He re- 
peats this point over and over again, and it is in fact a fundamental 
assumption of his work. The question, therefore, arises that if all in- 
terests are definitive, where does the probable interest come from? 
‘The answer to this issue is that the probable goals of the law be- 
long to the area that is beyond the purposes and has been discussed 
above, These purposes have not been discussed by the jurists in de- 
tail. Most of the goals like building of civilisation, maintenance of 
security, equality, freedom and others would come under this head- 
ing. From another perspective, these goals have neither been rejected 
by the Lawgiver nor have they been directly acknowledged. Two cases 
mentioned by al-Ghazali have been mentioned under the discussion 
of maslahah mursalah in the following chapter. There are, however, 
other possi ‘ies too for probable interests to exist within the struc- 
ture discussed, but we would like to leave this topic for the researcher 
here and devote adequate space to it in a separate study mentioned 
in the previous section. 


Chapter 12 


Rational Secondary 
Sources 


‘The term “rational” with respect to secondary sources means that 
these are not material sources in which the rules are stated. The 
rational sources are techniques of legal reasoning that the mujtahid 
employs during his ijtihdd. The material sources used during this 
Jegal reasoning are the Qur’in, Sunnah and ijmd’, and the rational 
secondary sources provide the means of extension for the law stated 
in these primary sources. 

‘The secondary sources of Islamic law to be discussed in this chap- 
ter are: qiyds (analogy); istihsdn (juristic preference of the stronger 
principle); istishab al-hal (presumption of continuity); maslahah mur- 
‘salah (extended analogy); and sadd al-dhari‘ah (blocking the lawful 
means to an unlawful end). The first study taken up is that of giyds 


12.1 Qiyas (Analogy) 


‘The discussion of giyas covers several topics. These are: definition; 
elements; conditions pertaining to the elements; types of analogy; 
and justification of giyds as a source of law. Some topics that are 
of practical significance, like deriving the underlying cause (‘illah), 
will be taken up under the second mode of sjtthad in the next part, 
where it will be shown how the mujtahid undertakes wtihdd based 


on analogy. 
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12.1.1 Definit 


n of giyas 

In its literal meaning, the word giyés (13) means measuring or esti- 
mating one thing in terms of another. Thus, measuring cloth against 
the metre rod is giyds. It also applies to making two things equal, 
that is, comparing. This comparison may be physical or it may be 
rational, Thus, mapping a shoe upon a shoe to see their equality 
is giyds.' The word giyds is sometimes used in its figurative sense, 
and not its actual sense, to mean examination (nazr) or even iytthdd, 
which is its method,? by the application of the term used for the 
cause to the resulting activity.’ The distinction between these terms 
needs to be maintained to avoid confusion. 

In the technical sense, as defined by the jurists, it applies to “the 
assignment of the hukm of an existing case found in the texts of 
the Qur'an, the Sunnah, or ijma‘ to a new case whose hukm is not 
found in these sources on the basis of a common underlying attribute 
called the ‘illah of the hukm.” Another definition is; “the equality of 
‘a case, whose hukm is not mentioned explicitly in the texts, with a 
case whose hukn is mentioned, on the basis of the equality between 
the underlying causes found in the two cases,"* 

If the texts of the Qur'iin or the Sunnah, or ijma‘ contain a case 
whose ‘illah is known to the mujtahid, that is, the underlying reason 
because of which the Aukm has been laid down, and he then sees a 
new case which has the same ‘illah in it, be will assign the hukm of the 
existing case to the new case, By such an assignment, he renders the 
two cases equal in terms of the hukm. This assignment or rendering 
equal is called giyas in the terminology of the jurists. 


* AbBaadawi, Upii al-Basdawt in ‘Abd al-'Azie al-Bukhist, Kash/ al-Asrér, vol 

3, 395. 

*Thid., vol. 3, 396, 

"Thid. 

“The definitions are stated in Arabic as follows: 

NGL Fy Ke de palo ayy Ke de a dag Je GUC 

FENG Se all ny ily Ke a oe J ily SCY ALLS eG 
SAN ae yey oh ate pyell 
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12.1.2 Elements of giyas 


‘The definitions of giyas show that it has four ingredients or elements: 


© the case (set of facts) mentioned in the text with its hukm; 
© the hukm of the set of facts mentioned in the text; 


© the ‘illah or the underlying cause that has led to the hukm; 
and 


© the new case or the set of facts for which the hukm has not 
been explicitly mentioned and which needs a Aukm 


‘The case mentioned in the text (the first element) is called the asl, 
that is, the root case or even the base. It is also called the magis 
‘alayh or the case upon which analogy has been constructed. The 
fukm of thin case (the second element) is called the hukm al-asl or 
the rule to be passed on. The underlying cause of the hukm, which 
is determined by the jurist, is called the ‘illah or the hukrn. The 
new case to which the hukm is extended is called the far’ or the 
offshoot.° It is also called the magts ar the case for which analogy is 
constructed. The hukm that has been established for the new case is 
called the hukm al-far' or the rule established. 


12.1.3 Examples of giyas 


We may now look at some examples to understand the operation of 
giyas: 


1, The prohibition of kharr (wine from grapes) is laid down in 
the Qur'an.* The text prohibits khemr along with a statement 
‘of the disaster it leads to, that is, enmity and hatred smong 
people. Now, khamr, according to some jurists (the Hanafis), is 


* Far’ (¢ A) literally means branch, 

0 ye who believe! Intaxicants and gambling, (dedication of) stones, and (div- 
ination by) arrows, are an abomiaation,- of Satan's handwork: eschew such 
(abominstion), that ye may prosper. Satan's plan is (but) to excite enmity and 
hatred between you, with intoxicants and gambling, and hinder you from the 
remembrance of God, and from prayer: will ye not then abstain? (Qur'an 5:93, 
4) 
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the name of an intoxicating liquor made from grape juice, called 
wine in English. The Arabic term khamr in their view does not 
include other intoxicating liquors like whiskey and beer that are 
made from other substances. The other intoxicants, according 
to the Hanafis, are prohibited separately by the texts of the 
Sunnah. The Hanafis, therefore, see no need to use analogy 
in this case, The majority, however, say that even if the word 
khamr, in its literal meaning, does not cover the other types 
of intoxicating liquors, the Aukm of khamr can be extended 
to them through giyds (analogy). Their reasoning takes the 
following form: 


‘The jurists first decide that the ‘ilah, or the underlying cause 
for which khamr has been prohibited is intoxication. On exam- 
ining the other intoxicating liquors, they find that the property 
of being intoxicants is found in them. When it is verified that 
this property is found, they extend the hukm of khamr, which 
is prohibition, to the other intoxicating liquors as well 


‘Thus, khamr in this case is the asl, or the magis ‘alayh, each 
one of the intoxicants, other than khamr, is the far‘ or the 
magqis, and the property of being an intoxicant is the ‘illah, The 
prohibition of khamr is the hukm al-asl, while the prohibition 
of whiskey, say, is the Auk al-far’, which has been established 
through giyés. 


‘There is a tradition from the Prophet (peace be on him) that 
says: “The murderer will not inherit.” This tradition prohibits 
the granting of inheritance to an heir who kills his predeces- 
sor from whom he is to inherit. The punishment for such an 
offender, in addition to the punishment for his crime, is depri- 
vation from inheritance, 


‘What about a bequest (wasiyyah)? The tradition mentions in- 
heritance alone and not bequest. Supposing a legatee murders 
the testator, who has bequeathed his property to the legatee 
in his will. The offending legatee will be prevented from taking 
the bequeathed property on the basis of giyas, because the ‘il. 
Jah in the two cases is similar, which is “hastening the benefit, 
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prior to its appointed time through a criminal act or unjustified 
enrichment,” 


Murdering the predecessor in the case of inheritance mentioned 
in the tradition is the as! or the magis ‘alayh, while murdering 
the testator is the far* or the magis. Hastening death prior to 
its appointed time through a criminal act is the ‘lah, because 
‘of which the Aukm has been assigned. The fuk al-agl is pre- 
vention from inheritance, while deprivation from the bequest 
or legacy is the fukn al-far‘ established through giyds. 


. A tradition from the Prophet (peace be on him) says: “A be- 
liever brother to his believer, therefore, it is not permitted 
for a believer to make a proposal (for marriage) where the pro- 
posal of his brother is still pending, or to make an offer of sale 
where his brother's offer is pending.” This tradition proscribes 
proposals or offers to the same party till such time that similar 
offers made to this party by another person are pending and 
have not been refused or accepted. The underlying cause or ‘il- 
lah is causing harm to another's interest. This tradition does 
not mention the hiring of services or property. The proscription 
can be extended to hire through analogy. 


|. Indulging in sale when the call for the Friday prayer is made 
is prohibited by the text of the Qur'an. The underlying cause 
is reducing the incentive to offer the Friday prayer. “This hukm 
can be extended to other contracts like pledging or marriage 
that may have been planned at such # time, 


= 


12.1.4 Conditions pertaining to the elements 


‘Ax stated above, analogy has four elements: apl; hukm al-asl; ‘illah; 
and far’, The conditions pertaining to the remaining three elements 
are stated below.” 


7 For a systematic explanation of the conditions related to the elements of qryds, 
see al-Sarakbst, Kitab al: Upal, vol. 2, 149-74; al-Ghasali, ol-Mustesfa, vol. 2, 
87-99; al-Rasi, al-Mahyal, vol. 5, 331-76; Sadr al-SharT'ah, ol-Towdth, vol. 2, 
539-50. 
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12.1.4.1 Conditions of the asl or the case in the texts 


A single condition is stipulated by the jurists for the asl. The con- 
dition is that the base case, on which analogy is being constructed, 
should not be an extension (far*) of another case mentioned in the 
texts. The reason is that if it is so, the analogy will be constructed 
upon the original case and not upon the extension. 


12.1.4.2 Conditions pertaining to the hukm of the agl 


‘The hukm has several conditions: 


1. It should be a hukm that has been established directly 
from the Qur'an, Sunnah or ijmd‘. This means that it 
should not be the hukm al-far‘ or a hukm extended to a new 
case through analogy or some other method of legal reasoning, 


‘There ix some disagreement among jurists whether a Aukm es- 
tablished through consensus (ijmd‘) can become a basis for 
extension through analogy. Those who oppose this say that it 
is difficult to determine the underlying cause for a hukm es- 
tablished through ‘igma‘. In addition to this, each consensus 
has relied upon some evidence (which is called its sanad) in 
the texts. It is, therefore, better to rely upon the hukm in the 
sanad rather than upon tymé‘. Those who favour extension of 
the hukm from yd" maintain that there are several modes of 
discovering the ‘illah, and this can facilitate the extension of 
the hukm in ima‘. They maintain that this is possible even 
when the sanad is not evident. 


s 


That a determined ‘illah (cause) should be found for 
the hukm of the text. The jurist should be able to determine 
an ‘illah for the hukm, and ‘illah that can be rationally under- 
stood to be the cause of the Aukm.* It should not be hukm that 
has no understandable ‘il/ah and is ta’abbudf (requiring ritual 
obedience). Thus, the setting of the sun is the cause for the 
evening prayer, but we cannot understand or are not required 
to understand why it has been determined as the cause, As 
compared to this “intoxication” as a cause for prohibition of 


‘Abd al-'Aziz al-Bukharl, Kashf al-Asrdr, vol. 3, 443. 
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wine is a cause that can be rationalised. Analogy is permitted 
where the ‘illah can be rationalised; in other cases there is no 
‘illah and analogy fails, 


. That the hukm should not have been abrogated.” Anal- 
ogy cannot be constructed on the basis of a hukm that stands 
abrogated. This depends upon the acceptance of the theory of 
abrogation. All four schools accept this theory. 


|. That the hukm should not be restricted to a specific 
case by another text. If a hukm is specific for someone or 
some occasion it cannot be extended to other persons. Thus, the 
permission for the Prophet (peace be on him) of marrying mare 
than four wives or the prohibition of marrying his wives aftor 
his death cannot be extended through analogy; these ahkdm 
were specific to him.'® 


. 


s 


That the hukm should not pertain to an exemption, 
‘The majority of the jurists maintain that analogy should not be 
constructed upon exemptions. The contract of salam (dvance 
payment), for example, is an exemption from the rules of ribd; 
further analogy cannot be constructed upon it. 


Some of the ShAfi'ts maintain that once the exemption is 
granted through a text, it becomes a principle in its own right 
and may be used for further analogy. The pursuit of analyti- 
cal consistency in the law and reasoning from principles would 
resist such a view. For how can you maintain two contradic- 
tory principles and still be able to extend them through legal 
reasoning; the results will be contradictory. It can be done, 
however, if one is using a literal system of interpretation that 
has no room for reasoning for broad general principles. (See, 
for example, the discussion about the narrow definition of figh 
at page 30.) 


6. That the hukm should not pertain to the criminal 
law."! This condition is imposed by the Hanafis and pertains 


"tid, 445, 

"Bid, 443, 

"" ALSarakhst, Kitdb al- Usd, vol. 1, 242; Sadr al-SharTab, al-Tawdih, vol. 2, 543. 
Cf. al-Ghazill, al-Mustoyfé, vol. 2, 92 
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to the disagreement among the jurist about the meaning of 
dalélat al-nass. It may be mentioned here that this rule is ob- 
served in Western law as well. If the criminal law and crimes are 
permitted to be extended through analogy it will violate the 
principle of legality, which states that there can be no crime 
and no penalty without prior legislation, 


12.1.4.3 Conditions pertaining to the far‘ or new case 
needing a hukm 


‘The jurists lay down three conditions for the far’: 


1, That the texts should be silent about its hukm. This 
means that it should not be expressly mentioned in the texts or 
in ima’. There is no giyds for a case that is expressly mentioned 
in the text, because it has already been settled. 


2. The ‘illah of the ag! should be found in the far‘. The 
jurist should be able to find the same ‘ich in the new case 
that he has found for the case mentioned in the texts. 


When this condition is not met fully and there is # difference 
between the ‘illah established for the ag! and that for the far’, 
the analogy undertaken is called giyés ma‘ al-{érig or analogy 
with a distinctive attribute. An example is the division of the 
property through preemption between co-owners of the prop- 
erty from which the right emanated. Should the property be 
divided equally among them, or should it be divided in propor- 
tion to their shares? The Hanafis maintain that they should be 
given equal shares irrespective of the proportion of their shares 
in the original property that gave them the right of preemption. 
‘The other jurists maintain that this right is similar to a part- 
nership and they should be assigned the right of preemption 
in proportion to their property. The Hanafis object that this is 
qiyas ma‘ al-farig, and the distinction is that in a partnership 
the revenue grows out of the property owned, while the right 
of preemption is not the result of a growth in property and 
cannot be compared with revenue, 
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12.1.4.4 Conditions pertaining to the ‘illah and meaning 
of ‘illah 


The discussion of the ‘lah is, perhaps, the most important topic 
within the subject of rational sources. The limits and the conditions 
of the ‘illah not only determine the nature of analogy, but also de- 
termine the scope of other rational sources or techniques of legal 
reasoning like istihadn and maglahah mursalah. The larger doctrine 
of maslahah partly discussed in the previous chapter has also grown 
out of these discussions. This section is devoted to the conditions 
of the ‘illah, The modes of discovering the ‘illah called the masdlik 
al-“illah will be discussed in the next part under the second mode of 
itihad. 

Before the conditions pertaining to the ‘ilah are discussed it is 
important to note certain distinctions. The first distinction ix be 
tween ‘illah and sabab. This distinction was discussed in chapter 4 
in the first part, The second distinction is between ‘ilah (underly- 
ing cause) and fikmah (wisdom). These distinctions become obvious 
when the ‘illah is defined and its conditions are stated, 


12.1.4.4.1 The meaning of ‘illah (the underlying cause). 
‘The underlying cause of a Aukm or its ‘illah is perhaps the most 
difficult concept in Islamic jurisprudence. Accordingly, many of the 
earlier jurists have avoided a definition. Instead, they try to focus on 
what it can be or what it cannot be. For example, al-Ghaxdli begins 
the discussion of the ‘illah by saying: “It is permitted that the ‘lah 
be a hukm itself, like our saying that the sale of wine is void, because 
its utilisation has been prohibited, ..."'? He then goes on to mention 
a large number of shapes that the ‘illah may acquire 

Modern jurists have tried to give definitions, but such definitions 
can be shown to be defective in the light of what the earlier jurists 
have said. In some of these definitions importance has been given to 
the securing of maslahah, while in others the importance has been 
given to the relationship between the cause and the hukm. We will 
extract the text of al-Tangih that is woven into the text of al-Tawdih 
to show how Sadr al-Shari'ah describes it; 


 AL-Ghazall, al-Mustas/a, vol. 2, 93 
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YER a Rg ay 73ll by DO Jy Seal! J Lt ow 
HEE ee de Y SEU Jy SME I Se YT ob I LR Je ot 
Nie Lat oss gio NFS ee YEU agate BS fo Joell gh 
RL Gk Weal pas Glib op FG ee ill Oy Le ey 

TE ey le ye Rae Ab oy J! ls 
We have given this text above to acknowledge the skill of this learned 
man, however, we will focus on the overlined part 


eas Unagey cab yl ae py tee alle ews 


‘An apparent and stable attribute that is either coterminous 
with the underlying rationale or the rationale is usually present 
when the attribute exists.' 


In this definition we will focus on the words “apparent” and "sta- 
ble,” because they explain some important features of the underlying 
cause. 


12.1.4.4.2. Conditions for the validity of the ‘illah. The 
‘analysis of this definition yields the following conditions for the ‘illah: 


1, That the ‘illah must be an apparent cause. An apparent 
cause is one that can easily be perceived by the senses, It is an 
outward attribute and not something internal and concealed. 
‘This apparent attribute can be identified with ease both in 
the ap! and in the far‘. Ax compared to the ‘iHlah, the hikmah 
(wisdom) of the law is something internal and concealed and 
cannot be verified with ease. An internal or concealed reason 
does not qualify for becoming an ‘illah. The hikmah, according 
to al-Razi, is the ‘illah of the ‘lah. He maintains that the hukm 
can be based upon the hikmah as well." 


In contracts, for example, the objective theory is favoured, be- 
cause inner intention is something difficult to vorify. It is dif- 
ficult to verify what the contracting party really intends. The 
cause that makes a contract valid is, therefore, the outward ex- 
pression of offer and acceptance (‘jab and gabiil), Accordingly, 


"9 Sadr al-SharTab, al-Tuwdih, 551-54 
“4 AL-Raai, al-Mahsdl, vol. 5, 287 passim. 
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the jurists maintain that the validity of contracts does not de- 
pend upon intention, but on the outward expression, In this 
case, verification of the intention is the hikmnah, while offer and 
acceptance are the ‘illak. The hukm of validity is tied to the 
cause, offer and acceptance, in a way that the existence of the 
cause means the existence of the hukm and the non-existence 
of the cause its non-existence. 

In the case of curtailment of prayer on a journey, the hikmah is 
the hardship that a person will face. This is something internal 
and it cannot be verified whether the traveller is actually facing 
hardship. The hukm is, therefore, tied to the ‘illah, which is 
“journey” in this case. 


That the ‘illah should be a constant and stable at- 
tribute, A constant and stable attribute is one that does not 
change with a change in circumstances and does not vary from 
person to person. In the example of curtailment of prayer on a 
journey, the ‘illah was “journey” itself. This attribute does not 
vary from person to person, that is, it does not matter whether 
the person going on a journey is young or old, strong or weak, 
healthy or ill. As compared to this, “hardship” is something 
that may vary from person to person: a strong person is not 
likely to face the same hardship as @ weak person, 

‘The ‘ilah does change due to a change in circumstances either. 
In the same example, when “journey” is the cause of the hukm, 
it will not matter whether the subject is going on foot or on 
horseback, on a train or by car. The cause remains the same. 
If the wisdom, that is, “hardship” is deemed to be the cause, it 
will alter with the means adopted for travelling. A person going 
by car will suffer 4 lesser amount of hardship as compared to 
one going on foot. 


|. That the ‘illah should be extendible and not confined 


to the agl. If the attribute determined by the muytahid cannot 
be extended to other cases, the determination of such an ‘lah 
is futile and will not constitute a valid analogy. In the case of 
ribd, trading in gold and silver with an excess or with a delay is 
restricted. The ‘ilah determined by Shafi'ls here is “currency- 
value” (thamaniyyah). The Hanafis maintain that this is an 
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‘illah that is qasirah (confined to these two metals and coins 
made from them). It cannot be extended to other things, 
therefore, it is not a valid ‘ilah. It is for this reason that the 
Hanafis determine “weight and measure” to be the ‘illah along 
with “genus.” 


. That the ‘illah should be an attribute that is compati- 


ble with the purposes of the law (mundsib). The reason 
is that the purposes of Islamic law, in reality, provide the un- 
derlying rationale of all the rules. That is why the hikmah has 
been emphasised. 


Most of the attributes that have been determined as causes for 
the ahkdm are compatible with the purposes of Islamic law. 
‘The reason is that the purposes of the law have emerged from 
a collective consideration of the various ‘ilal. An “illah derived 
by a jurist must, therefore, meet this condition. “Intoxication” 
‘as an ‘illah for the prohibition of khamr is compatible with the 
“preservation of the intellect." As compared to this, the colour 
of wine of its smell have no compatibility with this purpose 
and are not suitable causes 


There are different levels of compatibility and the concept of 
suitability (mundsaba) is not confined to giyds alone. The con- 
cept covers other forms of legal reasoning, like maglahah mur- 
salah, where it is not always the ‘illah that is relevant; the 
hikinah (wisdom) may also be used for determining the law.* 
‘The concept of mundsabah will be discussed within the second 
and third modes of iytihdd in the next part. 


12.1.5 Types of analogy (qipae) 


‘The majority of the jurists classify giyds into two broad types. The 
first type is determined by looking at the strength of the similarity 
of the two ‘illahs in the asi and in the far‘. The second type is based 
on the manner in which the hukm is established in the new case. In 


“Today we may agree that the ‘illah of “currency-value” has been extended to 
Paper money. 


\* For a detailed analysis see Imran Ahsan Khan Nyazee, Theories of Islarnic Law, 
200-12. 
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addition to this, the Hanafis classify analogy into giyés jali (mani- 
fest analogy) and giyés khaft (concealed analogy). The classification 
according to the majority of the jurists is discussed first. 


12,1.5.1 The first type: probable and definitive or gat‘f and 
zannt 


Qivas is definitive when two conditions are met 


That the mujtehid is fully convinced about the ‘ilah he has 
discovered in the agl 


* That exactly the same ‘ilah is found in the far‘, that is, there 
are no distinctive attributes, 


‘The example of gatT analogy is the proscription of saying “fie” to 
parents. The ‘illah discovered here by the mujtahid is “torment.” In 
other words, saying “fie” to parents is something that causes grief 
or pain to them, This satisfies the first condition, because there is 
no doubt that the underlying cause is torment. When the mujtahid 
faces cases like abuse of parents or beating of parents, he is also sure 
that this underlying cause of torment is definitely found in such acts. 
‘This satisfies the second condition with certainty. 

The underlying certainty in the discovery of the ‘Wah and its 
application to the new case makes the analogy definitive or gat‘t.'” 

‘The same conditions, when reversed, need to be fulfilled in the 
case of zanni giyds or analogy with a probable strength. If the muj- 
tahid is not certain about the ‘illah in either or both cases, the giyds 
is said to be probable. An example of zanni giyds is the assignment 
of the Aukm of ribé from food items mentioned in « tradition to 
the water-melon on the basis of “food-value” as the ‘illah. The ‘illah 
of “food in general” is not a very convincing underlying cause; the 
Hanafis and Malikis, therefore, reject it. Identifying it as a cause vi- 
olates the first condition. The reason is that all the items mentioned 
in the tradition are basic foods with the significant attribute of being 
stored over long periods. This attribute is missing in the water-melon 
and, therefore, violates the second condition pertaining to the far‘. 


17 Te may be noted that the huém in the text may not be gat‘ here, that is, gaff 
al-dalélah. 


226 Islamic Jurisprudence §12.1 


It may be noted here that even if the number of traditions in the 
case of riba has reached a level that makes it mutawdtir ma‘nawi, 
which makes the hukm definitive, the giyds in the above example is 
still zanni due to @ weakness in the ‘illah both for the as! and the 
Jar’. 


12,1.5.2 The second type: classification according to the 
strength of the hukm established in the far‘ 


This classification is based on the nature of the hukm in the asl. It 
is a classification of analogy when the hukm in the asl is zanni, 

When the Aukm in the ag! is probable (zannt), the giyds con- 
structed upon it may be of three types, This is based upon the 
strength of the hukm established in the far‘ Is the strength of the 
hukm of higher order than that in the far‘? Is the established hukm 
of the same order or strength? Is it of a lesser strength or order? 


1. Qiyds that is of a higher order is called giyds awld. 

‘The example again is of constructing analogy for beating par- 
ents upon saying “uff” or “fie” to them. The ‘illah is torment 
and the torment inflicted in beating them is more than that 
in saying ‘uff.” In another example, the consumption of the 
wealth of the minor, or even transferring it to one’s own name, 
is proscribed by the Qur'in. Consumption leads to the destruc- 
tion of this wealth, By analogy it is said that destruction of any 
other type with respect to such wealth is also proscribed on the 
basis of the ‘illah of destruction (itlaf). Destruction by arson, 
for instance, is of a higher-order, because there is no chance of 
retrieval or recovery of the same wealth. 
‘This type of analogy is called giyds al-ma‘nd by Imm al-Shafi'i 
and is considered by him to be the strongest type of giyds. 
According to the Hanafis, this is not giyds at all, but a literal 
mode for establishing the hukm called daldlat al-nasg. 


2. The second type of giyds is where the hukm established 
is of an equivalent order or of the same strength. There 
is a tradition about the male slave jointly owned by two persons 
to the effect that if one of the co-owners sets him free, to the 
extent of his own share, he becomes liable to pay the value 
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of the other co-owner’s share to him. The case of the female 
slave is held to be identical on the basis of the ‘illah that is 
considered to be the “gifting of freedom by the shari‘ah” or 
freedom by operation of the law. The hukm for the male and 
female slave is deemed equal for this purpose. 


Another example given by some jurists is that of reducing the 
penalty of a married male slave, for extra-marital sexual inter- 
course, to half of 100 stripes on the analogy of the female slave 
whose case has been mentioned in the Qur’an.!* 


Most of the cases of analogy will be covered by this type. It is 
called qiyds al-‘illah and also qiyds jali or manifest analogy. 


. The third type is that of giyds adwan or analogy of a 
lower order. The example is that of extending the prohibition 
of ribd to all types of food on the basis of “food in general" 
as the ‘lah, This ‘ilah, as stated earlier, is upheld by Imém 
al-Shafi't. Imm Malik disagrees with him by saying that the 
‘illah in the food items mentioned in the tradition is food, but 
food that can be stored and preserved not all types of food. 
‘This attribute is missing from the water-melon, which lacks 
such attributes. Analogy if undertaken will be of a lower order 
due to a lesser number of attributes in the far’, 


e 


12.1.5.3 Qiyds jalf and giyds khaff or manifest and con- 
cealed analogy 


The term giyds jali (manifest analogy) has been used in various 
senses by the jurists, depending upon the school to which they be- 
long. In the previous section, the term was used for the second type 
of analogy where the hukn established is of the same strength. Some 
have used it for the first type as well. Under this heading we are 
concerned with the way the Hanafi jurists have used it. 

‘The Hanafis use the term giyds jali to mean analogy for which 
the underlying cause is more or less apparent or can be discovered 
with relative ease. The jurist does not have to ponder too much aver 


‘it is to be noted that the Hanafis will use daldlat al-nays in this case, because 
‘analogy canpot be used in the law of crimes for assigning or even reducing 


penalties. 
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the attributes of the ‘illah. Almost all types of analogy are classified 
under this meaning. As compared to this, the real ‘illah may be less 
apparent and the jurist has to expend considerable effort to discover 
it; the ‘illah is concealed so to say. This type of analogy is considered 
qivds khaft or concealed analogy. In reality this is not analogy at all. 
In Islamic jurisprudence, according to the Hanafis, concealed analogy 
is called istihsdn. The next section deals with this form of analogy: 
istihsdn. 


12.1.6 Justification of giyds as a source of Islamic law 


‘The majority of Muslim jurists consider giyés to be a valid evidence 
for proving the ahkdm. The Zahiris, some of the Mu'tazilah and the 
Ja‘farl school (Shi‘ahs) rejected it as a source and a form of legal 
reasoning, Both sides, those who accept it and those who reject it, 
give arguments in support of their view. Some of these arguments 
are recorded below: 


12.1.6.1 Arguments of those who uphold qiyds 


‘The arguments are provided from the Qur'an, the Sunnah, from the 
practice of Companions and as rational propositions, 


1, bet gal \ |s.n2e (Consider, then, O ye with eyes (to see) 
{Qur'an 59 : 2}). This verse asks those with eyes (intellect) 
to consider things, compare them, and ponder over them The 
word ¢'tibdr implies moving from one thing or place to another. 
In the present context it means moving one's thoughts between 
things in an effort to compare them. As giyds is a method of 
legal reasoning that requires comparison between two things 
and moving the hukm from on to the other, it falls within the 
implications of this verse. 


2, The famous tradition about Mu’adh ibn Jabal when he was 
sent as a qddi to Yemen. He stated before the Prophet (peace 
be on him) that if he was not able to find a direct evidence 
in the Qur’én and the Sunnah, he would use his considered 
opinion. This was approved by the Prophet (peace be on him). 
As considered opinion in the context of law is nothing more 
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than proper legal reasoning, and giyds is the soundest method 
of legal reasoning, this amounts to an approval of qryds. 


3. There are many cases in which the Prophet (peace be on him) in 
response to the queries of the Companions tried to give answers 
in a form that was supposed to train them in legal thinking, and 
in many such cases the method is quite similar to analogy. For 
example, a person came to the Prophet (peace be on him) and 
said that his mother had resolved during her lifetime to perform 
hajj, but she died before she could fulfil this promise, and could 
he now perform it on her behalf? The Prophet (peace be on 
him) replied: “If she were under debt would you pay it back on 
her behalf?” The man said: “Yes.” The Prophet replied: “Then 
pay the debts of Allah for these have the highest. priority.” 


4. The Companions used to settle cases by performing analogy 
on already settled cases, that is, they followed precedents and 
performed analogy. In addition to such cases, there are instruc- 
tions from the Companions to this effect. For example, the well 
known letter written by “Umar, may Allah be pleased with him, 
to Abd Miis& al-Ash'arl. In this letter he advised him: “Com- 
pare cases with settled precedents, and then select what you 
think will please Allah and is closer to the truth.” 


5, The cases in the texts of the Qur'an and the Sunnah are limited 
and the cases that are faced by human beings are unlimited, 
therefore, there has to be some way of extending the law in 
these sources to cover new cases as well so that the new cases 
are settled according to Islamic legal norms. Qiyds is a very 
strict and tested method of extending the law, and in reality is 
nothing more than legal reasoning. 


12.1.6.2 Arguments of those who reject qiyés 


1. A verse of the Qur'an says: “O ye who believe! Put not your- 
selves forward before God and His Apostle, but fear God: for 
God is He Who hears and knows all things.” (Qur'an 49 : 1) 
‘The person who upholds analogy acts against the implication 
of this verse, because analogy means “putting yourself forward” 
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before Allah and His Messenger when the Qur'an and the Sun- 
nah have not settled a case. 


2. Another verse says: “And pursue not that of which thou hast 
no knowledge.” [Qur'an 17 : 36) Analogy is something that 
is probable (zanni) and doubtful, and acting upon it would 
amount to acting according to something of which we have no 
knowledge. This is particularly so when the Qur'an says: “And 
We have sent down to thee the Book explaining all things, a 
guide and s mercy and glad tidings to Muslims.” (Qur'an 16: 
89] As everything is to be elaborated by the Qur'an, there is 
no need for analogy. 


‘There are many sayings of the Companions in which they have 
condemned the use of ra'y (personal opinion), and analogy is 
personal opinion, 


|. Analogy leads to discord among the Muslims, because it does 
not lead to exactly the same opinion when different jurists are 
exercising it. The reason is that they may be trying to use a 
different precedent for solving the same problem. Something 
that leads to differences should be shunned. 


s 


. Tt eannot be said that the ahkdm of the shari’ah are based upon 
similarity and equality. For example, the thief who steals is to 
be given the penalty of cutting of the hand, while the embezzler 
is not punished in the xame way, although there is no difference 
between them, Water and clean soil have both been considered 
means of ritual cleanliness when they are opposites, 


‘The weaknesses in the arguments of those who reject analogy can 
be seen with ease. The main point here is that the judge has to give 
relief to the litigants who come to him, It is not possible for him to say 
to them that “I cannot find anything in the Qur'an and the Sunnah 
to settle this case, therefore, I cannot help you.” The presumption 
is that a solution exists in the shari‘ah and the judge has to adopt 
some method of legal reasoning to extend the law from the limited 
number of texts that he can employ. As long as he is required to do 0, 
analogy is a good and strict method of legal reasoning that maximises 
the chances of the discovery of the intention of the Lawgiver. The 
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assertion that analogy is based on probable (zanni) knowledge is also 
without foundation, because there are many verses that are zanni al- 
datalah, that is, there can be more than one way of interpreting them 
and understanding their meaning. 


12.2 Istihsan (Juristic Preference) 


12.2.1 The meaning of istihsan 


In its literal sense the word istihsdn means “to consider something, 
00d." It is also applied to mean something towards which one is 
inclined or which one prefers, even if it is not approved by others. 

‘Technically, it has been defined in several ways. Al-Bazdawi de- 
fines it as “moving away from the implications of analogy to an anal- 
ogy that is stronger than it, or it is the restriction of analogy by an 
evidence that is stronger than it"! Al-Halwiini defines it as “the giv- 
ing up of analogy for a stronger evidence from the Book, the Sunnah, 
or jma‘."®® The Maliki jurist, Ibn al’ Arabi defines it as “sacrificing 
some of the implications of an evidence by way of exception insofar 
as the exception opposes some of these implications."** 

From all these definitions it is obvious that istihsdn means the 
preference of a stronger evidence over analogy. In other words, it 
means 


# The preference of giyds Khaft over qiyés jalf, as explained in the 
previous section. 


© It also means following the requirements of a stronger general 
principle that requires something different from strict analogy. 


‘¢ It may also mean the creation of an exception to a general 
principle due to a stronger evidence when the general principle 
is based upon analogy. 


© AL-Bazdaws, Uyiil of-Bazdawt io ‘Abd al-’Azis al-Bukhist, Koshf al-Asrdr, vol 
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Al-Sarakhst points out that some jurists have criticised iatihsdn 
on the grounds that analogy is being given up for the personal opin- 
ion of the jurists. He responds that this is totally misfounded for 
how can a jurist give up a hujjah (legally admissible authority) for 
something that has no authority,*? In modern times, the words “ju- 
ristic preference” may have implied something similar.** The reader 
should note that analogy is given up by the jurist only when he has 
a stronger evidence to rely on and this stronger evidence is one that 
is valid according to the shari‘ah. Istihsan, he says, is merely the 
comparison of two valid evidences (sources) and the preference of 
the stronger over the relatively weaker. It may also mean the restric- 
tion of one with the other. He concludes that “giving up of giyas is 
sometimes due to the text, and at other times due to iymd' or due 


was 


to the principle of necessity. 


12.2.1.1  Istihsdn is a method for looking at the conse- 
quences of a decision 


Al-Sarakhsi explains that istihsdn is a way of looking at the conse- 
quences of the application of two legal rules and the selection of one 
that creates ease and facility. He says that analogy is of two typos. 
The first one is Jali or manifest where the strict rules of logic re- 
quire a certain thing, but the consequences of implementing it are 
injurious.” On the other hand, the second type of legal reasoning 
called giyds khoff may not appeal very much to the rules of logic, 
but its consequences are good and beneficial.2” He gives a number of 
examples to explain this, and some of these are given below. 


¥ ALSarakhst, Kitab al-UyGil, vol. 2, 199 

* tid, 200. 

°* A verm used by Abdur Rahien in his excellent book Muhammadan Jurvapru: 
dence (Lahore, 1908), section on wstihein. 

% AL-Sarakhst, Kutdb ol-Updl, wol. 2, 202 

** bid. 203, 

** This retainds us of the often quoted remarks of Oliver Wendell Holmes that 
the life of the law has not been logic, but experience 


§12.2 
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12.2.: 


1 


x 


S 


2 


2 Examples of istihsan 


Abi Hanifah on deciding the issue of the person who eats dur- 
ing a fast out of forgetfulness, is reported to have said: “Had it 
not been for the report by the people, I would have said that he 
should repeat his fast.” What he meant by this was that strict 
application of the rules of fasting requires that anyone eating 
food has broken the fast. A report from the Prophet (peace 
be on him) says that “liability for three things has been lifted 
from my Ummah: forgetfulness; mistake; and duress.” This is 
a case of ixtihsdn where a text has been preferred over analogy, 
and by means of which an exception has been created,2* 


. Qiyas prohibits the contract of salam, because it involves delay 


in the exchange of food items listed in the tradition of ribé. 
‘There is, however, the tradition from the Prophet (peace be 
on him) that says that “he made an exemption in the case of 
salam.” 


Similar to salam is the case of the contract of istignd’ or the 
manufacturing contract with advance payment. Analogy pro- 
hibits it on the basis of the same rules as in the case of salam. 
Itis, however, permitted on the basis of ijmd" according to the 
Hanafis.° 


Analogy requires that ritually pure water should be used for 
ablution. In the case of wells in which dirt or carcasses of ani- 
mals have fallen, following strict analogy would mean the non- 
use of these wells, and this would cause hardship to the people. 
‘The principle of necessity requires that use of these wells be 
permitted. This is done after observing formal cleaning meth- 
ods. 


‘The general principle of sale requires that a thing that does 
‘not exist cannot be sold. In the contract of hire (ijérah), the 
benefits or services that are being paid for do not exist at the 
time of the contract. The contract has been permitted on the 


2 Abd al‘Aziz al-Bukhdrl, Kashf al-Asrar, vol. 4, 7. 


thie, 
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basis of necessity, seeking support from the contract made by 
the Prophet Ya‘qab (Jacob) as mentioned in the Qur’in.™! 


In all these cases, the consequences of the application of strict 
analogy have figured significantly in the decision and the decision 
preferred was one that had more healthy consequences for the people 


12.2.3. Types of istihsan 


We may now list the various methods through which istihsdn is em- 
ployed in legal reasoning? 


1. Istihsdn through the text (nagg). A general principle 
emerging from the texts may not permit something, yet an- 
other text may provide an exception to this broad principle. 
‘An example of this is the contract of salam explained above; 
it has been permitted on the basis of a tradition when strict 
analogy would not permit it, Another example is that of khiydr 
al-shar} (stipulated option). The general principle requires that 
all contracts become binding on their conclusion. A tradition 
permits the stipulation of an option for three days as an excep- 
tion to this principle. 


2. Istihsdn on the basis of ijma'. The example is again the 
contract of istisnd’ mentioned above. The general principle for- 
bids transactions in things that do not exist at the time of con- 
tract, An exemption was made on the basis of consensus for 
the manufacturing contract secking strength from the exemp- 
tion made for the contract of salam. 


s 


. Istihsdn on the basis of what is good (ma‘rif). Some 
writers have used the word ‘urf (custom) to indicate that 
this one method of employing istihsdn. Care has to be exer- 
cised in using such concepts. Al-Sarakhsi explains that one 
meaning of istihsdn is where the shari‘ch is asking us to 
follow what is good and has left the determination of this 
ma'‘rif to our opinion. For example, the words of the Qur'an: 


™ Tid. 


2? The various types of istihsdn have been explained by al-Saralchsi, Kitéb al-Upil, 
vol. 2, 202-208 See also ‘Abd al-‘Aziz al-Bukhasi, Kash{ ab-Isrdr, vol. 4, 4-11 
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Opaell Je lie Oy all, ets (A gift of a reasonable amount is due 
from those who wish to do the right thing [Qur'an 2:236}). 
So also the words: yall iss i, 29ll Jes (But he (to 
whom the child is attributed) shall bear the cost of their food 
and clothing [Qur'an 2:233]). In such cases, the principle is that 
we follow what the shari'ah would consider to be good, that 
is, we determine it in accordance with the general principles of 
the shari‘ah. It does not mean following each and every custom 
in accordance with what the people have been practising. Even 
if it is an age old custom and is generally considered good, the 
ruling of shari‘ah must be given before it can be accepted. The 
point is explained under the discussion of custom as a source 
of law. 


4. Istihsdn on the basis of necessity (dartirah). The exam- 
ple of wells has already been given above. So also Imam Malik 
permitted slight uncertainty that will not lead to a dispute 
where the general principle requires the avoidance of uncer- 
tainty (gharor) that will lead to a dispute. 


5. Istihean on the basis of maslahah. This is attributed to 
Imm Malik. The example, however, is from the time of the 
Companions and pertains to the liability of artisans. The gen- 
eral principle required that artisans were not to be held liable 
for things handed to them, unless it could be proved that they 
were guilty of negligence. In other words, the burden of proof 
of negligence was placed on the customer. ‘Alf, may Allah be 
pleased with him, changed the rule, because the artisans were 
misusing the facility. He placed the burden of proof on the 
artisans who were required to show that there had been no 
negligence. The Hanafis call this istihsdn on the basis of ne- 
cessity of the preservation of wealth, which again is similar to 
maglahah. 


6. Istihadn on the basis of giyas khafi. The general rule re- 
quired that if beasts of prey had drunk from water it was no 
longer pure. Strict analogy required that the rule be applied to 
domestic animals as well. Pondering over the issue the jurist 


236 Islamic Jurisprudence §12.3 


finds that beasts of prey have soiled saliva, whereas domestic 
animals do not. The rule was not applied to such animals.** 


12.2.3.0.1 Distinction between the various types. Al- 
Sarakhsi says that if istihisan is based upon the text or upon ijmnd, 
the derived rule can serve as a further basis for analogy. In the other 
cases, like istihsdn based upon necessity or concealed analogy, it is 
not possible to extend the new rule further." 


12.2.4 Justification of istihsan 


Some jurists, especially the Shafi'is, have objected to the use of 
istihsdn. Imam al-Shifi'l said that istihsdn is the following of one's 
personal whim and amounts to unjustified legislation. The dispute, 
however, appears to be around the literal meaning of the word 
istihsdn rather than its technical meaning. The above examples show 
that many of the opinions stated above, especially those based on the 
texts, are held by the Shafi'ls as well.®® Jstihsdn is an efficient method 
of legal reasoning that ensures analytical consistency in the system 
and helps the jurist identify general principles and exceptions besides 
giving importance to the consequences of the decision. 


12.3 Istishab (Presumption of Continuity) 


‘The word istishab means the continuance of companionship. Techni- 
cally it means the presumption of continuance of an earlier rule or 
its continued absence. In this sense it means the maintenance of a 
status quo with respect to the rule, The previous rule is accepted, un- 
less a new rule is found that goes against it. As an easy reference one 
may refer to istighdb al-hal as the “accompanying rule.” In reality, 
istishab al-hal is not a source of law nor is it a source for establishing 
new rules; it is merely a set of presumptions. This will be obvious 
from the discussion below. 


3 Abd al-'Azis al-Bibisi, Kaahf al-Asrér, vol. 4, 9-11. 

™ Al-Sarakhsf, Kitdb al-Upst, vol. 2, 204. 

* See ‘Abd al-‘Azte al-Bukhari, Kashf al-Asrir, vol. 4, 18 for an explanation, 
* Al-Sarakhst, Kitdb al-UpSl, vol. 2, 223. 
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12.3.1. The principles that form the basis of istishab 
The following general principles form the basis of istishab. 


1. GUY! LEY! 4 Le ¥I—The original rule forall things is per- 
missibility, that is, the presumption is that all things are per- 
mitted, unless prohibited by the shari‘ah. This rule applies to 
beneficial things alone, like food, drink and benefiting from 
all good things. It is known that spilling blood without jus- 
tification is prohibited. The taking of wealth without a legal 
right is prohibited. Indulging in sex without lawful permission 
is prohibited. In general, the commission of any act that is in- 
jurious to another is prohibited, like defamation and all kinds 
of falschood. This narrows down the scope of this principle. It 
is for this reason that some of the Hanafis are considered to 
maintain the opposite principle: ¢ »dl LAV! 4 Jel (the pre- 
sumption is that all things are prohibited, unless the sharf‘ah 
permits them). If we assume that most beneficial things are 
originally permitted, it means that they have been permitted 
by the Lawgiver. Can the state today prohibit some of these 
thingy? It is obvious that the evidence to do this must come 
directly from the sources of Islamic law. This shows that the 
principle may have some problems.” 


2 wd be, also called bard‘ah apliyyah, This principle 
means that there is no presumption of liability against any- 
one, and all liability has to be proved. This principle is more 
of a procedural nature and places the burden of proof on the 
person making a claim. 


. WLUL gz ¥ Cail (certainty does not give way to doubt). 
This means that once a thing is established beyond doubt, it 
can only be set aside through an equally certain evidence, If a 
person is sure that he has performed ablution and later doubts 
this he is presumed to be ritually pure till he is certain that he 
is not. 


o 


57 For further details, see Imran Ahsan Khan Nyazee, Theories of Islamic Law, 
47-50. 
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The above principles highlight the different ideas associated with the 
principle of istishad. 


12.3.2 Types of istis 


‘The principle of istishab in certain forms was accepted by al-Shafi'T 
and in some of its forms by the Hanafis as well. ‘The following dis- 
cussion by al-Sarakhst is expected to throw light on the issue, 

Al-Sarakhsf first discusses a broad principle in legal reasoning 
where there is no dalil. The issue is whether “no dalil” can be a 
form of legal proof. He says that some jurists lay down the following 
principle: “No-dalit is an evidence for purposes of defence, but not for 
asserting 4 claim.”"* He maintains that an analysis of issues settled 
by the Shafi‘ school shows that “it is a defensive presumption for 
the continuance of an existing rule, but not for establishing what was 
not there from the start.” He then says that an analysis of cases in 
the Hanafi school shows that what al-Shafi'T states is valid only to 
the extent whore the right of Allah is involved, but where the right 
of the individual is concerned it is not an evidence for either of the 
litigants, neither for purposes of defence and denial nor for purposes 
of establishing claims. 

After dealing with this general approach, al-Sarakhsi states that 
“among the forms of reasoning without any dalif is one called istishab 
al-hal.” This type of reasoning he states is batil.” He then analyses 
the various types of istishab to show what is acceptable and what is 
not. He divides istishab into four types: 


ab and their legal validity 


1. Where the absence of dalil is known with a certainty. 
‘This type of certainty can come only from the texts themselves 
and should be similar to the words: La J} psi ls al ¥ Ji 
(Say: “I find not in the message received by me any (meat) 
forbidden” (Qur'an 6:145]). When it is known with a certainty 
that there is no evidence that will change the existing rule, and 
the dalid of the existing rule is known, the continuance of the 
hukm is valid. This rule requires a thorough examination of a 
new issue in the light of the general principles of the shari‘ah.*° 

™ Al-Sarakhsi, Kita al-Usél, vol. 2, 215. 


** Thid., 223. . 
“© tid, 224. 
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2, Where after pondering over the general evidences it is 
obvious to the jurist that there is an evidence that will 
change the existing hukm. This means a negative istishab 
where a jurist wishes to allege a change in an existing hukm 
established through valid evidences. In such a case, it can only 
be used as a defence and not for establishing a claim, because 
the opponent will say that in his opinion there is a contrary 
evidence," 


e 


. Where the continuance of a hukm is alleged with- 
out making an effort for seeking an evidence that will 
change the rule. According to al-Sarakhsi this is ignorance. 
‘The reason is that before searching for such an evidence the 
jurist cannot know whether the hukm has changed or an evi- 
dence is available for settling the case. This ignorance can in 
no way become an argument against others.*? 


4, Intighab for establishing a rule ab initio. To use istishdb to 
establish a new rule is a grave mistake according to al-Sarakhsi 
Istishab al-hal, he says, is the name for the continued following 
of a hukm that had been established through a valid evidence. 
Where there is no such hukm, the principle of istishab does not 
apply. 


12.3.3 Istishab al-hal cannot establish a new rule 


The above discussion shows that istishdb is a procedural rule that 
creates presumption for denying something, but not for establishing 
claim, As a source of law, the principle has little value as it cannot 
be used to establish a new rule. 


12.3.4 Istighab al-hal and the Islamisation of laws 


‘The law obtaining in Pakistan is based on the English law, It is the 
practice of some institutions to say that where a direct evidence is 
not found to show that the law is against the Qur’n and the Sunnah 


Tyeid, 204 

Tid. 

 Thid, This is something to be noted by writers today who attempt in a haste 
to legalise modern institutions, 
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it will be accepted as valid. According to this reasoning some people 
can be heard saying that only 5% of thie laws need to be changed, 
because they clash with the texts and the rest should be accepted as 
Islamised. In the same spirit, perhaps, the Council of Islamic Ideology 
says that they have reviewed a large number of laws, 

‘The principle of istishab asserts that the continuance of a rule 
is conditional upon the fact that it was originally established by an 
evidence from the shari’ah. Does the acceptance of existing Western 
laws, on the grounds that they are not repugnant to the Qur'an and 
the Sunnah, enough to justify their validity? Will it not be better if 
each and every law on the statute book is justified ab initio on the 
basis of the sources of Islamic law? Will this not help in the applica- 
tion of these laws by the judiciary who deal in general principles as 
well as rules? It is, therefore, suggested that the CII should publish 
its legal reasoning underlying its recommendations and so should the 
Islamic Fiqh Academy of the OIC. 


12.4 Maslahah Mursalah (Extended Anal- 
ogy) 


Maslahah is defined in its literal sense as “the acquisition of manfa‘ah 
(benefit) or the repulsion of madarrah (injury, harm).” In the tech- 
nical sense it means “the preservatiog of the the purposes of Islamic 
law in the settlement of legal issues."“4 The purposes of the law are 
interests recognised by the shari’ah. Maslahah mursalah is also re- 
ferred to as istedlal mursal. 

It was stated in the previous chapter that the jurists classify 
maslahah, in accordance with the acceptance and rejection by the 
shari‘ah, into four types: 


1. The first type is maglahah acknowledged by the Lawgiver at 
the level of the lowest category (naw"). This is called giyas 
(analogy) 


2. The second type is maslahah that is acknowledged by the Law- 
giver at the level of the genus (jins). This is called maslahah 
mursalah. 


“ ALGh al-Murtarfé min ‘Tm al-Usil, vol. 1, 286 
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3. The third type of maglahah is one that is not acknowledged 
by the shari'ah. This is called an interest that is rejected ot 
mulghé. 


4. The fourth type is a maslahah that is neither acknowledged by 
the shari‘ah nor is it rejected. This type of maslahah is called 
strange (gharib). 


In the present section the meaning of the second and the fourth 
types will be examined, that is, maslahah mursalah and maslahah 
that is strange or gharib. The examination of the gharib is expected 
to sharpen the understanding of maslahah mursalah. 


12.4.1 The meaning of maglahah mursalah and the 
conditions for its validity 


Majlahah mursalah, sometimes referred to in the plural as maydlih 
mursalah, is a highly flexible and advanced type of analogy. It is 
employed when the jurist cannot find a rule for the case at hand 
through literal interpretation nor can he extend the meaning through 
strict analogy (giyds), because there is no specific base (asl) from 
which he can extend the rule by analogy. In other words, individual 
or specific evidences do not control the law any more. The word irsdt 
means to “let go.” We can say here that the individual or specific 
texts have “let go” of the issue or they have released their hold. The 
case now has to be settled by “looking at all the texts collectively.” 
This is achieved by referring to the purposes of Islamic law or the 
magipid al-shari'ah, 

The first thing that a jurist employing maslahah mursalah has 
to do is to “formulate a new principle that will contro! the problem 
being faced by him," The new principle he has formulated ~sust 
meet the following three conditions identified by al-GhazAli: 


1. He has to make sure that the new principle he has formulated 
does not clash with a text (nays) or attempt to alter the impli- 
cation of a text, 


2. He has to make sure that the principle does not clash with the 
existing principles and propositions of Islamic law. Al-Ghazali 


“ For the details see Imran Ahsan Khan Nyazee, Theories of Islemsc Law, 262-87, 
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calls these principles and propositions the tasarrufat (estab- 
lished practices) of the shari'ah.*® 


2 


The jurist must ensure that the principle he has formulated is 
not gharib (strange) for the shari‘ah. This is in reality means 
that the norm it promotes must be among the purposes of 
Islamic law recognised by the shari‘ah. 


12.4.2 Illustrations of maslahah mursalah 


The jurists provide a number of examples to elaborate the meaning 
of maglahah mursalah. Some of these are listed below: 


1, The compilation of the Qur'an after the death of the Prophet 
(peace be on him). Although the Prophet had indicated the 
order of the siirahs, he had not given the orders for its compila- 
tion in the form of a book between two covers. The Companions 
were, therefore, not sure whether this should be done, because 
it was something that the Prophet had not done himself. They 
decided that it was essential to gather it and compile it in the 
“interest of the preservation of din.” History has shown that 
this was a very wise decision. 


2. The rule for murder (gat! ‘amd) provided in the texts was that 
one life could be taken for one life by way of retaliation. It was 
not clear whether a number of persons could be subjected to 
iss when they participated in killing a single person. ‘Umar 
decided that all of them should be put to death. This rule 
it is said was based on the “preservation of life,” which is a 
purpose of Islamic law. This is strengthened by the words of the 
Qur'an: “In retaliation there is life for you.” ‘Umar is reported 
to have said (in this decision) that if all the people of San‘a’ 
had conspired to kill a single person he would put all of them 
to death. 


3. The rule for artisans accepting goods from people for doing 
work on such things was that they were not required to show 
negligence if the thing was destroyed. The burden of proving 


“ Ibid. 286. 
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negligence was on the customer. The artisans started misusing 
this facility. The Companions, therefore, decided to change the 
rule. After this decision, ifa thing was destroyed in the hands of 
the artisans, the artisan would be required to show that there 
was no negligence on his part. The decision is based upon the 
need to “preserve the wealth of the community.” This decision 
was given by ‘AN. 


4, Al-Ghazall has stated that on the basis of maglahah mursalah it 
is permitted to the ruler to impose taxes if the coffers are empty 
and he needs money for jihdd or for preserving the security of 
the Muslim Ummah, 


5, There is no penalty in the Qur'an for drinking of wine. In the 
‘Sunnah the traditions vary, with some providing 80 lashes and 
others 40. ‘Ali fixed the penalty at 80 on the analogy of gadhy, 
This is the most elaborate and instructive of the examples and 
is explained below 


‘These examples may appear simple in the identification of the 
rule, but the mental process required for employing it is somewhat 
complex, The process is quite similar to what is referred to in Western 
law as “reasoning from legal principles.” This process is highlighted 
in the examples below, The first case is that of fixing of 80 lashes as 
a penalty for drinking wine. This is followed by two examples, one of 
gharib and the other of mulghd. These two examples are hypothetical 
and have been constructed by al-Ghazali to show the operation of 
the conditions. 


12,4.2.1 The process of using maglahah mursalah 


In this example it is shown that the jurist usually has a principle 
that is valid. He also has another principle about the validity of 
which he is not sure. The jurist makes a third broader principle that 
accommodates the two existing principles within it. In law this is 
considered to be a broad form of analogy and is called reasoning 
from legal principles. 

‘The purpose of this example is also to show how the three condi- 
tions identified by al-Gazali above are satisfied. These conditions are 
that the new principle should not be gharib, it should not conflict 
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with a text, and it should not attempt to alter the implications of 
the text, that is, of other established principles, and that it should 
conform with the magasid. 

‘The case, as is well known, was decided by ‘Ali. The drinking 
of wine is prohibited by the texts, however, no fixed penalty is pre- 
scribed. The penalties that appear in the traditions vary and are not 
fixed. He is reported to have said: 


He who drinks is intaxicated; he who is intoxicated raves; he 
who raves slanders; I (therefore) uphold the penalty of the 
slanderer for him. 


This, according to al-Ghazall, is based on maglahah mursalah. 
‘The principle quoted in the above statement is not mentioned in the 
texts, nor can it be derived from a specific rule, The first principle 
that the jurist possesses here and under which the penalty of slander 
qadhf is covered is that the “person who slanders is to be awarded 
the penalty of gadhf (slander),” ‘This is explicitly mentioned in the 
Qur’in, and the penalty is eighty stripes. 

Al-Ghazali says that this principle is mundsib (suitable), that is, 
it conforms with the purposes of the law. However, if we attempt 
to apply it to the case of the person who drinks, it does not appear 
to be mulé'im (compatible) with the general ‘practices and princi- 
ples (tagarrufat) of the law. The reason is that it would amount to 
giving him a penalty for an offence that he did not commit; namely, 
qadhf. Al-Ghazali maintains that when probed deeply we find it to be 
mulé'im (compatible). This is based on the following legal reasoning. 

The law, he says, often assigns the outward indication 
(mazinnah)*” of a thing the hukm of the underlying intended act 
‘or happening. Thus: 


© penetration is considered to stand in place of actual ejaculation 
for purposes of bathing to achieve ritual purification; 


* buligh (the age of puberty), which is the outward indication of 
discretion and maturity, is assigned the hukm of actual discre- 
tion to determine majority; 


«sleep is assigned the hukm of ritual impurity, because one who 
sleeps is liable to becomes ritually impure. 


“7 In the literal sense, it would be the outward location or incidence of the hukm, 
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Examining the last case, the reasoning would be: 


Ho who sleeps becomes ritually impure, he who becomes rit- 
ually impure performs ablution; therefore, he who sleeps is to 
perform ablution (for the next prayer), 


This is the xamne as saying. 


He who drinks is intoxicated; he who is intoxicated raves; he 
who raves slanders; therefore, he who drinks is to be awarded 
the penalty for slander 


This reasoning leads to the conclusion that drinking of khamr is 
the outward indication of the loss of one’s senses that leads to slander 
and finally to enmity and hatred. As a punishment for slander hax 
‘been provided by the texts, it should be awarded for drinking wine, 
which is its outward indication. A new, and much wider, principle 
has now been formulated. The larger principle now includes both 
cases of qadhf (slander) and shurb (drinking). 

Further, we notice that this case meets all three conditions pre- 
seribed by al-Ghazll, that is, it is not gharib, it does not conflict 
with an explicit text, and it does not alter the implications of the 
general propositions of law. The case, then, falls within the principle 
of maplahah mursalah proper. 

It may be mentioned here that this illustration is not intended to 
show that a new rule was laid down. The penalties are provided in the 
texts of the Sunnah, and this legal reasoning was used as an aid to 
interpret the texts for choosing the appropriate penalty, Establishing 
a new rule for the criminal law through analogy or other forms of 
legal reasoning is not approved by all the jurists as it is against the 
principle of nulla poena sine lege, which is approved by Islamic law, 


12.4.2.2 Identifying maslahah that is gharib 


‘The second example is being stated here to show the operation of 
the three conditions stipulated by al-GhazAli, as well ax further con- 
ditions on the basis of which a case that appears to be based on the 
mursal principle, but which is actually ghari, may be accepted. The 
case is purely hypothetical. 

‘Al-Ghazaili gives the example of Muslims besieged in a fort by the 
enemy. The enemy is attacking this fort and is using Muslim captives 
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as shields in the hope that the Muslims in the fort will not fire at 
them. The question is should the Muslims fire at the enemy, even if 
the Muslims being used as human shields are killed? 

‘This case violates all three conditions that al-Ghazali has 
stipulated for maslahah mursalah. 


© First, it conflicts with the texts that clearly lay down that no 
‘one is to be killed intentionally. 


¢ Second, it violates the general propositions of the law, which 
prescribe that only those persons can be killed who have com: 
mitted an offence. It is, therefore, not muld'tm (compatible) 
with the general principles, which means it is gharib or unac- 
knowledged by the law 


Third, by permitting the killing of Muslims under certain cir- 
cumstances due to necessity, it attempts to alter the meaning 
of the implications of the texts, which is the third condition 
stipulated by al-Ghazali 


Al-Ghazali appears to be saying, although he does not say it 
explicitly, that even such a case may be drawn into the fold of the 
istidlél mursal, which is muld'im, but with additional conditions. 
‘These conditions are: 


‘© that the case should lie in the area of the dardrat (necessities), 
that is, it should be one of the five top purposes of the Islamic 
law; 


© that it should be definitive (gat'i), that is, we should be certain 
about the resulting consequences; 


© and it should be general (kullf), that is, it should affect the 
entire Muslim ummah and be a public interest 


‘This hypothetical case can be approved only if it assumes that 
the entire Muslim community is being attacked at once. If the entire 
community is destroyed or eliminated, Islam as a religion will disap- 
pear. If the entire Muslim ummah is threatened, this case would lie 
in the area of the dardrat, as it affects the first primary purpose of 
the law, that is, the preservation and protection of din. The second 
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assumption is that we are certain that if we shoot at the disbeliev- 
ers, who are using the Muslim captives as shields, they will be driven 
away and the Muslims, at least some of them, will be saved. This 
certainty about survival makes the case definitive (qat’t). Tho third 
assumption is the same as the first that the entire Muslim community 
is being attacked. Thus, there is the interest of a few Muslims pitted 
against the community as a whole, and the latter is to be preferred, 

With these three conditions, then, this mursal gharib may be 
accepted, however, it can be seen that the three conditions are im 
possible to mest in this case, even though they are hypothetically 
possible 


12.4.2.3 Identifying maglahah that is rejected (mulghd) 


‘As compared to the above hypothetical caso, al-Ghazali presents an- 
other hypothetical case. The case is that of a number of people in 
a boat who are cast out at sea and are about to die from hunger. 
They cast lots to choose one of their companions who will be killed 
and his flesh will be eaten so that the others are saved. For legality, 
this requires a gharib rule that is rejected by the shari‘ah, because it 
does not meet the three additional conditions imposed by al-Ghazall. 


© First, though it is obligatory on the people in the boat to save 
their lives even if they have to consume hardm, they cannot kill 
someone else to do so. The reason is that killing another person 
is prohibited without legal justification. Saving themselves by 
Killing one whose life the shari’ah protects is not a purpose 
defended by the shari‘ah. In other words, it is not dartiri, 


Second, the people in the boat are not sure that they will be 
saved even if they consume the flesh of the person they kill. It 
is possible that they will stay at sea and will not be saved. The 
issue is, therefore, not gat't. 


‘Third, and this most important, the issue concerns only a few 
individuals in the boat and not the entire Muslim Ummah. It 
is, therefore, not kullf and, thus, cannot be a public interest. 


"Tt would be interesting to compare this with Lon Fuller, “The Case of 
im Davenport, Voices in Court (New York: The Macmil- 


Speluncean 
tan Company, 1957), 514. 
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Killing of one individual here cannot be permitted by the shari‘ah 
as the issue fails to meet the additional conditions identified by al- 
Ghazali. The interest of these individuals is thus rejected. 


12.4.3. Justification of maslahah mursalah 


‘The main objection against the use of maslahah mursalah in partic- 
ular and the concept of maslahah in general is that it is based upon 
the hiknah (wisdom) of the rule rather than on the ‘illah.t” The 
jurists have been very cautious in the use of hikam for the determi- 
nation of laws. This argument is based on the use of strict analogy 
(qiyas) as the sole rational secondary source for the derivation of 
rules. The principle of maglahah ix more flexible than strict analogy 
and is based on an interplay of general principles and the purposes 
of Islamic law. ‘The general principles and the magdsid are based on 
the hikmah underlying the various rules, 

Another argument that is sometimes advanced is that it will be 
misused by ignorant people. The response to this is that the legal sys- 
tom must ensure that its professionals observe the proper methodol- 
ogy that meets the conditions imposed above. Further, the principle 
is to be used mostly by the judges of the Higher Courts of the coun- 
try and by the lawyers who assist these Courts, It is not upto every 
person to employ legal reasoning. 


12.5 Sadd al-Dhari‘ah (Blocking the Lawful 
Means to an Unlawful End) 


‘The word dhard'' is the plural of dhariah (means to an end). It is 
the means to an end irrespective of the end being lawful or unlawful, 
beneficial or harmful. The term sadd al-dhari“ah, however, means 
“blocking the lawful means to an unlawful end.” As compared to 
this, the term fath al-dhari'ah is also used, which means “permitting 
the unlawful means to a lawful end.” 

The principle of sadd al-dhari‘ah is attributed to Imam Malik. 
Some modern writers insist that its use can be seen in the rulings of 
most schools, however, the classical jurists have not acknowledged or 
even discussed it, It has been given attention by al-Shatibt. 


“ For a detailed discussion see al-Rizi, al-Mahyal, vol. §, 287 passim, 
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The principle is not concerned with unlawful acts, because those 
are prohibited anyway. It is concerned with lawful acts that may be 
prohibited as they lead to unlawful results. For example, the culti- 
vation of poppy has been banned in many countries, because it is 
leading in most cases to the production of opium and heroin, which 
is a deadly drug that is being misused. Here an act that was basically 
lawful has been declared unlawful. This prohibition in the terminol- 
ogy of the jurists would be called sadd al-dhari‘ah or the “blocking 
of lawful means to an unlawful end.” The question in each individual 
case would be: Is the end unlawful according to the shariah?® 


12.5.1 Types of lawful acts 
For purposes of this principle, the jurists divide acts into three kinds: 


1, Those that rarely lead to harmful results. The interest 
(maglahah) to be secured in such acts is greater than the injury 
(mafsadah) to be sustained. Examples are: looking at a woman 
to be proposed to and maintaining vineyards for grapes. The 
injuries that may arise from these acts are Jess than the benefits. 
‘Thus, the first usually leads to marriage and lawful relations, 
though it may sometimes lead to illicit relations as well, Grapes 
are used for a large number of purposes though they may also 
be used for making wine. The benefits in both are more than 
the harm. 


2, Those that usually lead to harmful results. The injury 
in such acts is much more than the benefits to be derived, 
Examples are: the sale of arms during waves of terrorism and 
rebellion; renting out property to one who will use it for un- 
lawful purposes, like maintaining a brothel; like the selling of 
grapes to a winery; like the sowing of poppy from which heroin 
will be made. 


4. Those in which there is an equal probability of harm 
and benefit. This is a difficult area. Examples are: Marrying 


© The reader will notice that this principle might clash directly with the principle 
of istyhad, which implies that lawful acts can only be prohibited on the basis 
of a daift from the shari’ah. 
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a woman with the intention of divorce so as to enable her to re- 
marry her previous husband; prohibiting multiple transactions 
that may lead to ribé when combined, like bay’ al-‘inah. 


12.5.2 Disagreement of jurists about the legality of the 
principle 

Out of the three types of lawful acts discussed above, there is no 
dispute that the first type do not fall within the purview of the prin- 
ciple of sadd al-dhari‘ah. The jurists disagree about the remaining 
two categories, that is, the second and the third. The Malikis and 
Hanbalis say that acts in these two categories may be prohibited if 
they are leading to unlawful means. The Shafi'ls and the Zahiris®! 
say that these are lawful acts and they cannot be prohibited. 

Those who prohibit them argue that sadd al-dharf‘ah is an ac- 
knowledged principle of shari'ah and as long as these acts lead to 
unlawful results, they should be prohibited. For the last category of 
acts, the Maliki jurists would say that “repelling of injury is to be 
accorded greater weight than the securing of benefit.” 

‘The root of the problem is based upon two theories in the law of 
contracts, because most of the acts mentioned above are contracts 
and are mostly lawful transactions (except for looking at a woman 
for purposes of marriage). These are the objective theory of contracts 
and the subjective theory of contracts. According to the objective 
theory, the law goes by the obvious meaning of the words used for 
offer an acceptance. It does not attempt to investigate the inner in- 
tention of the contracting parties. If the parties are entering into a 
contract that is lawful on the face of it, this theory will permit it. As 
compared to this, the subjective theory tries to investigate the inner 
intention of the parties as well. If it can be shown that the ultimate 
purpose is unlawful, the subjective theory will declare the contract 
unlawful. Take the case of bay' al-‘inah or the buy-back agreement, 
for instance. It consists of two separate transactions. If A sells a book 
to B for $100 in cash paid on the spot, and then after a few minutes 
B sells the book back to A for credit of one year for a sum of $120, 


"A Sunni school now extinct. As stated in the previous note, al-Sh&fiT cannot 
accept this principle, because it will clash with the principle of istishéb, which 
he upholds. 
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the two separate transactions when combined are a transaction for 
lending on interest at 20%. Imam al-Shafi'l following the objective 
theory looks at them as two separate transactions having their own 
offer and acceptance; he does not bother about their real inner inten- 
tion (which here appears to be the conclusion of an interest bearing 
transaction), 

‘The principle of sadd al-dhari‘ah, then, revolves around these 
theories. The Malikis and Hanbalis favour the subjective theory and 
declare the principle of sadd al-dhari‘ah to be lawful. The rest of the 
schools favour the objective theory and, therefore, find it difficult to 
accept this principle. As the bulk of the rulings in Islamic law are 
based upon the objective theory, it would be better to side with those 
who favour this theory. 

‘The two sides provide detailed arguments for the acceptance or 
rejection of the principle. It is, however, suggested that the principle 
should not be rejected outright or even accepted outright. The prin- 
ciple should be linked with empirical evidence. If all the scientific and 
other evidence is pointing to the fact that an act is certainly leading, 
to greater harm than benefit, the state should consider prohibiting 
the act in the greater public interest. 

Although the jurists have deemed sadd al-dhari‘ah to be an in- 
dependent principle, there is no reason why it cannot be considered 
part of maglahah mursalah. 

‘This brings to an end the study of the rational secondary sources 
in Islamic law. Some modern writers have also tried to include the 
use of legal fictions (Aiyal) in such sources. Legal fictions, however, 
are procedural devices and part of the law of conveyancing, As such 
they cannot be considered a source of Islamic law. 


Chapter 13 


Other Secondary Sources 


‘The previous chapter was devoted to the study of the rational sources 
or the rational secondary sources. There are a few other secondary 
sources that depend upon transmission (nagl) and not on methods 
of reasoning. These will be considered in this chapter. The sources 
are the opinion of a Companion, earlier scriptures and custom. 


13.1 Companion’s Opinion (Qawl al-Sahabi) 


A Companion, according to most jurists, is someone who saw the 
Prophet (peace be on him), believed in him, supported him and was 
in association with him for some time so that he could understand 
something of the ways of the shari’ah from his.’ After the death 
of the Prophet (peace be on him), it was the Companions who in- 
terpreted the law and developed it where needed. They undertook 
iytihdd, issued rulings, settled cases and became a source of guidance 
for later gener 


ions. 


13.1.1 Views of those who accept it as a source 


‘The main issue faced by the jurists under this source is whether 
the opinion of a Companion is to be preferred over analogy (qiyis) 
undertaken by a Ister jurist? In general, the Hanafis maintain that 
if there is a clash between the opinion of a Companion and analogy, 
the analogy is to be given up and the opinion of the Companion is to 


 AlSarakhst, Kiléb al- Upal, vol. 2, 108-109. 
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be followed. The Shafi'is uphold that it is not binding on the jurist 
to give up analogy, he may or may not do so at his discretion. 
ALSarakhsi, the Hanafi jurist, has the following to say: 


In the opinion of a Companion there is a chance that it is based 
on a narration of the revelation. It appears from their practice 
that if one of them possessed a text, he would either narrate 
it or he would base his opinion on it. There is no doubt that 
the opinion in which there is a chance of transmission from the 
Prophet (peace be on him) (the pussessor of the revelation) 
ix to be preferred over mere opinion. It is in this context that 
the preference of the opinion of the Companion over opinion 
is analogous to the preference of a Khabar wahid over analogy. 
And even if their view was based upon analogy, their view is 
stronger than all who are not Companions. The reason is that 
they were witness to the practice of the Prophet (peace be on 
him) in the elaboration of the ahkdm and they saw the events 
that were the cause of revelation. It is on this basis that their 
view is to be preferred over the view of those who did not 
witnens any of these things? 


‘The second area in which the Hanafis maintain that it is binding 
to follow the opinion of a Companion is where the Companion is 
talking about quantities, numbers and periods. The reason is that 
analogy has no role to play in this area, and most jurists are agreed 
that the opinion of a Companion is to be followed. Al-Sarakhsi points 
out that it is for this reason that we have followed the opinions of 
Companions in the following cases (exarnples):* 


© The rates of zakat. 
© The determination of the amount of dower. 


* The determination of the minimum and maximum for the pe- 
riod of menstruation. 


© The determination of the post-natal period, 
* The determination of the maximum gestation period, 


"hid, 108, 
*Tbid., 111, 
‘“Thid, 111-13. 
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13.1.2 Views of those who do not consider it binding 


Those who do not consider the opinion of a Companion to be binding 
maintain that they are under an obligation to follow the Qur'an and 
the Sunnah, as well as those sources that are indicated by these two 
primary sources. These primary sources have not asked us to follow 
the opinion of a Companion as a source of law. 


13.1.3. Opinions of the Followers of the Companions 
(Tabi'in) 


Al-Sarakhsi maintains that there is no dispute that the opinions of 
the Tabi‘fin are not binding in the sense that analogy should be given 
up in their preference. If one of them holds an opinion contrary to 
the consensus of the Companions, his opinion is not given weight in 
opposition to theirs.® 


13.2 Shar‘ Man Qablana (Earlier Scrip- 
tures) 


‘The meaning of shar‘ man gablané is the body of rules ordained by 
Allah for the nations before the Muslim ummah through revelation to 
their Prophets and Apostles. Muslim jurists have differed somewhat 
about the relationship of such laws with the sharf'ah, as well as 
about their binding force for the Muslims, Some maintained that it 
was abrogated by our shari‘ah, while others said that those parts 
that were not abrogated are binding on us. 


13.2.1 Types of earlier laws 


1. Rules that have been repeated in the Qur'én or the 
Sunnah and made obligatory. These texts themselves pro- 
vide the evidence about the binding nature of the laws and we 
do not have to refer to the earlier scriptures, These laws are 
binding on us just as they were binding on the earlier nations. 
Example: Fasting during Ramadan [Qur'an 2 : 183]. 


"Thid., 106. 
*Thid., 114-16. 
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2. Rules that have been described in the Qur’an or in 
the Sunnah, but are considered abrogated. Rules about 
carrion, blood, flesh of swine and the like, 


ad 


Rules that are not mentioned in the Qur’in and the 
Sunnah, but are found in the earlier Scriptures. There 
is no dispute that these are not binding on us. 


rs 


Rules that are mentioned in the Qur'dn and the Sun- 
nah, but there is no evidence whether or not they are 
to be followed. The example given by some jurists under this 
heading is that of gisds (retaliation). There is, however, ample 
evidence in the texts that it is binding on us. 


‘This shows that the real source for all such rules are the Qur'an 
and the Sunnah, and they become binding on the Muslims when 
these primary sources grant the authority. 


13.2.2 Reason why the earlier laws are not binding 


‘To elaborate the basis for not accepting the rules in the earlier Scrip- 
tures, Al-Sarakhst makes the following statement:” 


‘The most authentic statement in our view is that what is con- 
firmed as an earlier law through the Book of Allah, or the 
elaboration by the Prophet (peace be on him), becomes a law 
for us, unless it is abrogated. As for what is transmitted by 
the People of the Book or is understood by the Muslims from 
their Scriptures is not binding on us, because of the established 
evidence that they altered their Books. Their transmission is, 
therefore, not accepted on the assumption that what is trans- 
mitted is entirely changed. 


13.3 Custom (‘Urf) 


The earlier jurists make only a passing reference to custom, and they 
have never considered it as a source of law. In modern times, under 
the influence of Western jurisprudence, some writers have given more 
importance to custom as a source of law, Custom has been a source of 


T Thid,, 99-100 
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law, but in a limited sense. This will be obvious from the discussion 
below. 

The word ‘urf is usually associated with the word ma‘nif (good) 
in the texts. In this sense, it is what the shari‘ah considers to be good, 
and not what human reason or the prevalent practices consider to 
be good. If some of these practices are approved by the shari‘ah, 
then, they are acceptable to the law. The process of approval, prior 
to acceptance, is necessary. 


13.3.1 Types of ‘urf 


‘There are different ways of classifying ‘urf, and each classification is 
intended to bring out its nature. 


13.3.1.1 Division into usage and practice 
‘Urf is divided first into ‘urf qawli (usage) and ‘urf fi'lr (practice). 


13.3.1.1.1 ‘Urf qawli. The first type, or usage, may be analysed 
into the following types: 


1, The meaning of terms during the period of the Prophet 
(peace be on him). This is the usage that was prevalent 
during the time of the Prophet. The meaning assigned to words 
at that period is used to understand the true intention of the 
Lawgiver. 


2, Technical terms of the law or ‘urf shar‘f, The jurists usu- 
ally employ the term ‘urf shart to denote the technical sense 
that a term may have acquired in Islamic law. This technical 
meaning is usually different from the literal meaning in which 
the term is used. Thus, the word galdt means any type of prayer 
or supplication, but in the technical sense it means the entire 
form of the prayer that has been transmitted from the Prophet 
(peace be on him), The word ribé literally means excess and in 
general usage it means “interest” in the sense of stid in Urdu, 
but in the technical sense it has a much wider and comprehen- 
sive meaning assigned to it by the Qur’dn and the Sunnah. For 
Jegal purposes, it is the ‘urf shar‘t that has to be followed. 


258 Islamic Jurisprudence §13.3 


3. Usage in a local area for purpose of transactions. It is 
obvious that people using languages other than Arabic, under- 
take their transactions in their own language. Islamic law will 
recognise the meaning in such usage, but only if it conforms 
with the forms prescribed by the law, that is, if such use of 
words achieves the same purpose as the one prescribed. If it 
does not, the law will declare it fasid. In other words, such us- 
age has to be measured against the permitted rules before it can 
become permissible. It will not be recognised automatically, 


It is obvious that none of these can be called a source of law in 
the sense that we understand custom to be a source in Western law. 


13.3.1.1.2 ‘Unf fi'lt (practice). This is of two types: 


1. The practices prevalent during the period of the 
Prophet (peace be on him). These practices were either 
approved by the Prophet (peace be on him), either expressly 
or tacitly, or they were rejected. As such they became part of 
the Sunnah. The source of the law here was not custom, but 
the Sunnah, even though customs and practices did provide 
the raw material. Each practice was subjected to the norms of 
the shari‘ah by the Prophet himself, and was either accepted 
or rejected. 


2. Practices during the later periods. These practices were 
faced by the jurists like new instances or cases and each one 
of them was subjected to scrutiny by the jurists, The jurists 
either justified these practices in the light of the principles of 
Islamic law or rejected them in the light of the same principles 
No practice could automatically be approved just because i 
was a long standing custom. 


We see from the above that though custom may provide the raw 
material to be considered by the jurist, no practice or custom can 
automatically be accepted as law. It has to be analysed and Islamised 
before it may be accepted. It may be noted that even in Western law, 
customs become law only when they are recognised by courts as such, 
and recognition means weighing them against the rest of the law for 
compatibility. 
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13.3.2 Can the Western laws obtaining in Pakistan be 
treated as custom? 


It has been suggested by some that all the laws prevalent in Pakistan 
may be treated as ‘urf (custom) and thus declared valid. The idea 
behind this suggestion is that customs attain automatic validity just 
by being called customs. The idea is used by those who maintain 
that only five percent of the law needs to be changed for purposes 
of Islamisation and the rest should be left- untouched. This is not 
correct. Each prevalent law must be treated as a new case and be 
analysed in the light of the principles of Islamic law. It is not sufficient 
to say that there is nothing in the Qur'an and the Sunnah that clashes 
with a certain law, that is, the law has passed the repugnancy test. 
This way the law will not develop further on Islamic lines. Each law 
must be shown to be valid according to a principle of Islamic law, 
‘The Courts will then be able to develop the law and the principles 
further. 


Part III 


Ijtihad (Interpretation) 


Chapter 14 


The Meaning of Ijtihad 
and its Modes 


14.1 The Meaning of [jtihad 


The literal meaning of ijtihdd is the expending of maximus effort in 
the performance of an act. Technically, it is the effort made by the 
mujtohid in seeking knowledge of the abkdm (rules) of the shari‘ah 


through interpretation." This definition implies the following: 


© That the mujtahid should expend the maximum effort, that 
he should work to the limits of his ability so much so that he 
realises his inability to go any further 


© That the person expending th 
An effort expe 
because he is not qualified to do so 


fort should be a mujtahid 


id by a non-rm 


tahid is of no consequence, 


© The effort should be directed towards the discovery of the rules 
of the shari’ah that pertain to conduct. All other types of rules 
are excluded. 


‘© The method of discovery of the rules should be through inter- 
pretation of the texts with the help of the other sources. This 
excludes the memorisation of such rules from the books of figh 
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or their identification by the muftz. Thus, the activity of the 
fagih and the muftt cannot be called sjtihad. 


14.2 The Task of the Mujtahid 


‘The primary task of the mujtahid, as is evident from the above def- 
inition, is to discover the ahkdm of the shari‘ah from the texts, An 
important fact stated in the study of the sources is that the texts 
of the Qur’an and the SunnaA, dealing with legal matters, are lim- 
ited, while the new problems are unlimited. The task of the jurist, 
therefore, after a study of the primary sources, is to: 


© discover the law that is either stated explicitly in the primary 
sources or is implied by the texts, that is, discover it through 
literal interpretation; 


‘ extend the law to new cases that may be similar to cases men- 
tioned in the textual sources, but cannot be covered through 
literal methods; and 


‘© extend the law to new cases that are not covered by the pre- 
ious two methods, that is, they are neither found explicitly 
or impliedly in the texts nor are they exactly similar to cases 
found in the texts. 


‘The three tasks mentioned above not only tell us something about 
the nature of the sources, the way they point to legal rules, but also 
highlight the manner in which interpretation of the texts or ijtihéd is 
to take place. In other words, these tasks tell us something about the 
different methods or the modes of ijtihad exercised by the jurist. An 
understanding of the modes of ijtthad helps draw a clear line between 
the literal methods of extending the law and the rational methods. 
Before the modes of ijtihdd are studied, it is important to examine 
some basic assumptions in the light of which the jurist appears to be 
undertaking his task. 
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14.3. Basic Assumptions Made by the Muj- 
tahid 


‘The primary goal of all interpretation and ijtihad is to discover the 
intention of the Ultimate Lawgiver, Allah Almighty, with respect to 
the rules of conduct. The discovery of the intention of the Lawgiver in 
the texts leads to the assurance that the legal rules derived are truly 
Islamic. Obedience to such rules leads in turn to the formation of 
an Islamic legal system, a system based on norms determined by the 
Lawgiver, If the rules laid down are the result of human invention, 
the legal system cannot be called Islamic; all laws must conform with 
the intention of the Lawgiver. 

Discovery of the true intention of the Lawgiver requires that the 
jurist interpreting the texts stay close to the literal and implied mean- 
ings of the texts and not give way to his own whims and fancies. The 
closer he stays to such meanings the greater the assurance that the 
norms are Islamic. In staying close to the texts and their literal as 
well as implied meanings, the jurist is guided by two main assump- 
tions: 


1, ‘The first assumption in the words of al-ShAfit is: “For those 
who follow the din of Allah there is guidance and evidence 
in the Book of Allah for each incident faced by them."* This 
means that the Qur'an will provide guidance, either directly or 
indirectly, on all legal issues that the Muslims may face, 


2. As already stated, the number of verses in the Qur'an dealing 
with legal issues are limited, while the legal cases or issues faced 
by the Muslims, or to be faced by them, are unlimited. Even the 
texts of the Sunnah dealing with legal issues do not go beyond 
two thousand traditions. This means that there has to be some 
method, or methods, of extending the general principles in the 
Qur'an and the Sunnah to cover all legal issues. These methods 
are evident through a study of the sources, but become even 
more obvious when the modes of ijtihad are examined. 


His assumption is based on the words of the Qur’in: “And We have sent down 
to thee the Bock explaining all things, a Guide, a Mercy and glad tidings to 
Muslims." Qur'an 16:89. 


206 Islamic Jurisprudence gid 


14.4 Texts That are not Subject to [jtihad 


‘There are certain texts in which there is no need for the mujtahid to 
expend an effort. The reason is that these texts are the most authen- 
tic and the meanings found in them are most clear. The meaning of 
such texts can be discovered by anyone reading these texts, 

In technical terms, the issue revolves around the meanings of the 
word definitive (gat?) and probable (zanni). These words have a 
double meaning, as was explained in the discussion of the sources in 
Part 2. A text may be gat‘ al-thubut, that is definitive with respect 
to its transmission, and gat't al-dalalah, that is, definitive with re- 
spect to its meaning.® All the verses of the Qur'an are definitive with 
respect to their authenticity or transmission and so are the texts of 
the mutawdtir sunnah, There are very few of these texts that are 
definitive with respect to meaning. Being definitive with respect to 
meaning implies that only a single meaning is to be found from the 
text. For example, 100 stripes in the text pertaining to zind (unlaw- 
ful sexual intercourse) means 100 stripes, nothing more and nothing 
Jess; it is, therefore, definitive. There is no need for ijtihdd to de- 
termine the number. As compared to this number, the meaning of 
“stripes” is not so clear. Are the stripes to be inflicted with a stick, a 
whip or something else? With what force are they to be applied? To 
what part of the body? All these questions require an interpretive 
effort by the mujtahid. 

‘There can, therefore, be no ytihdd in texts that are definitive 
with respect to transmission as well as meaning. This meaning is 
also found in a principle that is stated by the ShAfi'i jurists: “There 
is no ijthdd with the nass.” The word nass in this principle does not 
mean “text.” Nags is the name for a word or text that gives a single 
or definitive meaning. Some writers have incorrectly interpreted this 
word to mean text for purposes of this rule, which has the effect of 
eliminating a major part of the activity called ijtihdd. The reader 
should read such texts with caution. 


* We are using the term gat‘f al-daldlah as an instructional device. In reality, this 

term is rather vague and is avoided by the earlier jurists who have a detailed 
system for describing the implications of words. This system will be examined 
in this part 
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Some of the cases that are considered to be outside the ambit 
of ijtihdd are general obligations and proscriptions: the obligation 
of prayer; the obligation of fasting; the prohibition of zind and so 
on. All such cases are those in which definitive texts with definitive 
meanings are to be found 

In short, ijtihdd is relevant wherever there is a possibility of a text 
having more than one meaning. Such texts, whether they are defini- 
tive or probable with respect to transmission, are always probable 
with respect to meaning (zanni al-daldlah). [jtihdd in this context 
pertains to the discovery of the actual meaning by an examination 
of the strength of the meaning in various ways and in preferring such 
meaning over other likely meanings. It is in these methods that the 
jurists differ, They have adopted rules for interpretation and the ap: 
plication of these different rules may lead to a difference of opinion, 
This will be obvious in the next two chapters. 

Sometimes, a meaning that may be probable is made definitive 
through consensus of opinion of the jurists. In such cases too, the ju- 
rists maintain that there is no possibility of ytihdd, and the meaning 
settled by ijmd* is to be followed by the mujtahid. This was explained 
in the study of ijmd’ as a source of law. It is for this reason that ju- 
rists like al-Ghazali have stated that the first thing a mujtahid must 
do when he begins interpreting is to find out if there is ijmd’ on the 
issue, 

IDjtihdd also takes place in cases where no evidence, direct or in- 
direct, can be found for an issue faced by the mujtahid. It is in these 
cases that some of the modes of ijtihdd come into operation, as is 
explained below. 


14.5 The Three Modes of [jtihad 


‘The jurists in general practice three types or modes of ijtihdd. In 
reality, the activity of the jurist cannot be split up into separate 
modes. [jtihdd is a single seamless process, but for simplification 
and ease of understanding this activity is divided into three types 4s 
follows: 
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14.5.1 The first mode 


In the first mode, the jurist stays as close as he can to the texts. He 
focuses on the literal meaning of the texts, that is, he follows the 
plain meaning rule. In doing so, he first tries to find explanations for 
difficult or unelaborated words from the texts themselves.* He moves 
to other sources, like the meaning of words in literature, later.® This 
also depends on whether the words have been used in the texts in 
their literal sense or their use is figurative (hagigah and majéz). 

‘The text may not indicate the required meaning through a plain 
reading. In such # case, the jurist will use other techniques, called 
dalélat, through which the implied meanings are ascertained. These 
techniques will be explained in the next chapter. 


14.5.2. The second mode 


When the first mode of literal construction is exhausted by the jurist, 
he turns to syllogism, which is called giyds, This mode is confined to 
strict types of analogy. These are called giyds al-ma‘nd and giyds al- 
‘illah. Certain loose forms of analogy like giyds al-shabah or analogy 
of resemblance are rejected by some jurists, The reason why only 
strict methods of analogy are approved is again the desire of the 
Jurist to stay close to the intention of the Lawgiver. If very loose 
methods are adopted the Islamic colour of the legal system may be 
ost, Qiyds is, therefore, designed to be a strict type of analogy and 
may be said to apply to the process of finding an exact parallel, The 
second mode of ijtihdd is confined to the use of giyds. 


14.5.3. The third mode 


The second mode of ijtihdd is confined to the extension of the law 
from individual texts, while in the third mode the reliance is on all 
the texts considered collectively. This means that Jegal reasoning is 
undertaken more in line with the spirit of the law and its purposes 
rather than the confines of individual texts. 


* He looks for such explanations in the texts of the Qur'in as well as the Sunnah. 
"The jurist is equally concerned with the technical meanings that the words in 
the texts have been assigned by the texts themselves. Thus, words like salat, 
2akét, and mbé, used in the Qur’An have technical meanings assigned to them 
by the Sunnah. It is these technical meanings that are used in the law. 
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The spirit of the law and its purposes can he witnessed clearly 
in the general principles of the legal system. The principles are used 
by methods like istihsdn and maslahah mursalah. The third mode 
of ijtihdd provides the jurist with the opportunity to generate new 
principles provided he observes a prescribed methodology and fulfils 
the conditions imposed for such legal reasoning 


14.6 The Complete Process of [jtihad 


It has been stated above that all three modes of ijtthdd are practised 
as a single seamless activity. An understanding of these modes in not 
enough for visualising the total activity of ytihdd, There are some 
other processes involved that complete it. The following states and 
activities collectively depict the process of ijtihdd. 


© The mujtahid acquires the qualifications necessary for ijtthad, 


© The mujtahid understands the different forms of baydn or elab- 
oration of the texts, which is usually provided by the Lawgiver 
Himself, and also identifies the occasions on which such baydn 
is invoked. 


© The mujtahid exercises all three modes of iytthad, if necensary, 
in his effort to derive the law from the sources 


© The mujtahid understands abrogation (naskh) and identifies 
the occasions on which rules have been repealed by the Law- 
giver. 


¢ The mujtahid exercises preference (tarjih) and reconciliation 
(jam‘) among apparently conflicting sources. 


All these activities when combined indicate the complete process 


of ijtihdd. To understand ijtihdd fully all these processes are to be 
understood. 


14.7 The Hukm of Ijtihad and its Types 


[jtihad is obligatory (wéjib) for the person who possesses the neces- 
sary qualifications for it and is equipped with the skills to perform 
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it, The mujtahtd is required to arrive at the Aukm shart through an 
examination of all the relevant evidences. Whatever rule he derives 
after such examination and investigation is the hukm shar‘ as far as 
he is concerned, and it is binding on him to follow it, He should not 
give up such a rule in favour of taglid of another mujtahid. 

If a mujtahid is also the gadi, his opinion cannot be set aside by 
the ijtihdd of another mujtahid. Even his own ytihdd on the same 
arriving at & contrary opinion, will not upset his decision in the 
earlier case, The only way an opinion arrived at through itihdd can 
be declared ineffective ix when it is in clear conflict with a definitive 
text, because in such # case it was not itihdd ab initio, 

A mujtahid is not required to render opinions in all areas of the 
law, and he may specialise in one particular area if he so chooses. For 
‘example, a mujtahid may specialise in personal law alone, and even 
in this he may choose one area like inheritance. Some jurists have 
‘opposed the idea of specialisation in ijtihdd and they do not permit it. 
‘The apparent reason is that Islamic law, like any other legal system, 
is a body of general principles that are interrelated and are internally 
consistent with each other. A mujtahid specialising in one particular 
area may not be able to maintain the internal consistency required 
by a legal system and thus his ijtihdd may be prone to errors. The 
opinion of these jurists, who do not permit specialisation, appears to 
be based on a stronger reasoning, 


insue 


14.8 The Qualifications of the Mujtahid 


‘The qualifications for a mujtahid appear to be a later development 
in the history of Islamic law, No such qualifications were prescribed 
during the first two centuries of the Hijrah. It is only after the time 
of Muhammad ibn Idris al-Shafi't, the founder of the Shafi'T school, 
that such conditions were given greater importance. Prior to this, it 
was because of the performance of the jurist in the field of Islamic 
law and his acceptance by the people, who reposed their faith in 
him, that he came to be accepted as a mujtahid. Nevertheless, some 
conditions are deemed necessary and these are listed below: 


1. Knowledge of the Arabic language: The texts are in Arabic 
and cannot be understood without a thorough understanding 
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of Arabic. In fact, the Qur'an, and even the texts of the Sun- 
nah, are the standards that often determine the rules of Arabic 
grammar, Interpreting the texts of the Qur'an and Sunnch, es- 
pecially for purposes of deriving the law, is no easy job, The 
mujtahid has to have a very good command of the Arabic lan- 
guage to be able to undertake such interpretation 


Knowledge of al-Kitéb: The Qur'in is the primary source of 
Islamic law. This means that it is a source for the law as well as 
the general principles of this law. Further, it is the source that 
validates all the other sources of the law. Though the legal texts 
are considered to be about 600, the jurists have often relied 
on the other verses as well for strengthening their opinions. 
The memorisation of the Qur'an, or even the legal texts, is 
not considered necessary. It is sufficient if the jurist knows the 
location of the verses in the Qur'an. It is for this reason that 
some jurists have devoted their lives to the writing of legal 
commentaries on the Qur'in, often called Ahkdm al-Qur'dn. 
A condition within this conditions is that the muyjtahid must 
know and understand all the occasions of abrogation, that is, 
the repealing and repealed laws, the ndsikh and the mansdkh. 
In addition, the jurist must have a knowledge of the asbab al- 
nuzil or the historical reasons why a certain verse was revealed, 
‘because this helps in the understanding of the intention of the 
Lawgiver; it provides the legislative history of the law. 


Knowledge of the Sunnah: As the Sunnah provides a legal com- 
mentary on the laws in the Qur'an and is also an independent 
source of the law, the mujtahid must be fully aware of all the 
precedents laid down by it. This entails a knowledge of the 
mutawatir, the mashhir as well as the khabar wahid. Today, 
we have the sahih compilations by the great traditionists like 
ImAms Bukhari and Muslim. It must be noted, however, that 
the law that we read in figh books was derived and laid down 
by the schools of law before these compilations were made.° 
Tt is, therefore, necessary to understand the criteria laid down 


© Most of the law that was compiled by Imim Muhammad al-Shaybini around 
the middle of the second century was complete in his generation or even in the 
previous generation, 
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by the jurists for the classification and acceptance of ahadith. 
Although many of the rules are common, there are some dif- 
ferences too. Some very good books have been written in the 
present times that explain the criteria used by the jurists, 


« 


|. Knowledge of Ijma': As stated earlier, some jurists have laid 
down that the first source to be consulted, before a mujtahid 
begins his task of interpretation, is ijmé'. If there is ijmd‘ on 
an issue, the mujtahid cannot reopen such issue. In addition to 
this, knowledge of the principles upheld by 4jma‘ will guide the 
mujtahid on other issues. 


2 


Knowledge of the magdsid al-shari‘ah: This condition has been 
added by later jurists. In this book it has been shown in detail 
why a knowledge of the purposes of law is necessary for under- 
standing and deriving the law. As these are ultimate values, 
a knowledge of Arabic is not essential for understanding the 
magdsid al-shari’ah and their operation. 


|. Aptitude for ijtihdd: Another condition that some writers lay 
down is @ natural aptitude for law and itihad. This is more 
like a God given gift than something that can be acquired. 
Just like a good knowledge of Arabic does not make a person 
a poet, the fulfilment of the above conditions will not make a 
person a mujtahid. 


14.8.1 Who is a mujtahid today? 


In the present times, possession of all the above qualifications is not 
likely to bestow the status of mujtahid on a person. The reason for 
this is that much depends on acceptance by the people, As there are 
established schools today, the need for such acceptance by the people 
does not exist, It is for this reason that jurists like al-Sarakhsi, al- 
Ghazali, and many others who may be said to possess all the qualities 
of full mujtahids were not granted such a status. 

Ijtihdd is primarily a legislative function, and today the state 
has a monopoly over legislation. An opinion issued by @ mujtahid 
would have no significance unless it is accepted by the state and 
converted into law through legislation, In certain cases, the courts too 
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may recognise an opinion and grant it weight in their decisions. The 
mujtahid in such a case would be the state and not the individual, 

Tn Pakistan today, the Council of Islamic Ideology cannot be 
deemed to have the qualifications of a mujtchid; its status is more 
like that of a mufti, whose opinions are not binding. The CII it- 
self is part of the state. At the international level, the Islamic Figh 
Academy of the OIC has a similar status as its opinions are mere 
recommendations and are not binding on anyone. 

It was stated above that an opinion derived by a mujtahid is 
binding on him and he is supposed to act upon it. This is only possible 
today in private matters; in the rest of the law, he is bound to follow 
the law laid down by the state. This shows that there is limited scope 
of ijtthdd by individuals today. There is, however, tremendous scope 
in modern times for the fagih. This has been true for a sizable period 
of Islamic history. The role of the fagih has been highlighted in Part 
4 of this book. 


14.9 Ijtihad a Legislative Function: The 
Need for an Islamic Theory of Legisla- 
tion 


After having said all this, we must recall what we said in the in- 
troduction to this book about the need for developing an Islamic 
theory of legislation. In the earlier structure of the legal system, the 
individual mujtahids and the schools of law had a big role to play. 
‘They dealt with almost the entire law leaving certain matters to the 
state. The imdm or the state issued regulations under its stydsah 
jurisdiction to raise taxes, to administer the magdlim courts, to reg- 
ulate the markets, to issue currency and to manage the institution of 
ihtisdb among other things. With the passage of every century, the 
jurisdiction of the state kept on increasing and in the modern times 
many of the laws that were administered by the gédi in collaboration 
with the schools, or using the law laid down by the schools, have now 
been transferred to the exclusive domain of the state, Even the per- 
sonal law is now administered by the state. The administration of the 
mosques and wagfs, the organisation of the pilgrimage and measures 
for the observance of the Ramadan are also the sole responsibility 
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of the state. In short, the role of the schools and of the indepen- 
dent jurists has shrunk to the extent of becoming non-existent. The 
‘ulama’ now act as advisors to courts and to the government, if they 
are invited to do so. 

‘We also stated in the introduction that ijtihéd is legislative 
function, because it lays down the law for the first time, just as the 
modern legislature lays down the law in the formn of statutes. All the 
rights and duties of the Muslims were determined by the decisions of 
the mujtahid or his school. All rights given, and taken away, depended 
‘on the version of the law issued by a school. All these functions now 
belong to the legislature (or in the case of Pakistan, to some extent, 
to the Federal Shari‘at Court or the Shari'at Appellate Bench of the 
Supreme Court). During the earlier days, it was the theory of ijtihdd 
that provided the basis for the legislative activity of the mujtahid. 
‘Today, it still contains the solid Islamic foundation that is necessary 
for all types of legislation, a foundation that must control, guide and 
determine the activity of the legislator in an Islamic state. Yet, it has 
been relegated to the background and is found to a minimal extent 
in various institutions that act as advisory bodies for the legislature, 

‘The process of Islamisation will remain incomplete until the ac- 
tivity of the legislatures in Islamic states is brought fully under the 
purview of the institution of ijtihdd. Even though the legislature can- 
not meet the requirements of itihad with respect to its individual 
members who will come from various professions and will have differ- 
ent levels of education, yet it must as an institution, The legislature 
must be supported as an institution for the performance of collective 
ijtihad. It is only when this is ensured that Islamic justice will be 
implemented and rights guaranteed by the Islamic legal system will 
be secured. The legislature in an Islamic state must have one and 
only one activity: IJTIHAD. 

All this will be possible when the Islamic Theory of Legislation 
based upon ijtihdd is developed for the modern times. This places a 
very heavy burden on all the researchers and thinkers occupied with 
Islamic law. The theory must be alive to modern human problems 
and issues. It must engage the best ininds in each Muslim country 
and move from these problems and issues back to the fundamental 
principles and norms of the Islamic system and then emerge to pro- 
vide a humane and efficient legal system that Islamic law furnishes. 


Chapter 15 


The First Mode of Ijtihad: 
Interpreting the Texts 


15.1 The Concept of Bayan (Elaboration) 


In the study of the primary sources of Islamic law, we said repeatedly 
that the Sunnah acts as a commentary of the Qur'an and elaborates 
the meanings in the texts in various cases. On occasions the Qur’din 
also elaborates these meanings. Elaboration of these meanings im- 
plies that many terms that would otherwise be read in their literal 
sense acquire technical legal meanings. These terms are then used 
in the law in their technical meanings and are applied consistently 
for the interpretation of the texts. Terms like galét, sakét and riba 
are examples of such terms. The elaboration or explanation of the 
terms in the texts by the texts is called baydn. It is to be noted that 
baydn is not confined to the elaboration of technical terms; it works 
in various ways to reveal the rules of law. In this section it is our 
endeavour to explain the various types of baydn. 

‘The importance of the meaning of baydn in usdl al-figh can be 
fully realised only when we examine the type of duty it places on 
the interpreter or the mujtahid. The method of the jurists and the 
teachings of usiil al-figh convey to us that the first task of the inter- 
preter when determining the meanings of words and texts, especially 
technical terms, is to look for the meaning within the legal texts. The 
reason is that a term may have one or more literal meanings, but the 
texts may have used this term in a special way. This special way is 
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called the ‘urf shar‘ (technical legal usage) and is the equivalent of 
the technical legal meaning of a term. It is only when the interpreter 
has failed to find an explanation of a term in the texts that he is 
to turn to other sources in literature, history or another discipline. 
It appears that modern interpreters turn to epistemology first and 
later, if they feel inclined towards it, to the texts of Islamic law. The 
glaring example in the modern age is that of the word ribé. Many 
interpreters have tried to discover the meaning of this term in liter- 
ature, history and other religions first. Some have not even bothered 
to discover its technical meaning in the legal texts. As compared to 
them, the earlier jurists have been insisting all along that though the 
term riba has many literal meanings, in the law it became a technical 
term and this technical meaning has to be discovered from the texts. 

Baydn means to elaborate the meaning and make it evident. 
Some jurists try to narrow down this general meaning to say that 
it is the elaboration of the meaning for the addressee so that he 
acquires the knowledge of the command contained in the text. Most 
jurists, however, prefer the more general meaning, that is, making the 
meaning of the text obvious. This meaning, they say, is to be found 
in the following texts: the saying of the Prophet (peace be on him): 
pai Ol ge 5} (Verily! In expression (style) there is magic); the words 
of the Exalted otot tis (He has taught him an intelligent speech 
[Qur'an 55:4}); and jf & ty $4 (That thou mayest explain to 
men clearly what is sent for them [Qur'An 16:44]), The last text gives 
the meaning of explaining or elaboration, whereas in the first two 
the meaning is different from mere elaboration. The first two texts 
both give the meaning of mode or expression or manner of speech. In 
reality, this is exactly what is meant by baydn. Bayén may, therefore, 
be defined as the distinctive manner or mode of expression and the 
style of elaboration employed by the Qur’an or by the texts. Here we 
are concerned with the mode of expression that has a legal impact. 
It is obvious though that baydn applies to non-legal matters as well. 

‘The majority of the jurists believe that baydn (elaboration) is 
accomplished through words as well as the acts of the Prophet (peace 
be on him).? Some of the Mutakallimin state that elaboration cannot 


* Al-Sarakhst, Kits al-Usél, vol 2, 26. 
* Ibid. 
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be accomplished through acts, because it must not be independent of 
or separate from the text being explained.’ As acts have a separate 
existence they do not amount to bayan. The majority of the jurists 
do not give importance to this separation for purposes of elaboration 
of the texts, 

‘The most important thing to note here is that baydn takes place 
through the texts—the texts of the Qur'fin and the Sunnah. The texts 
of Sunnah also contain the reports about the acts of the Prophet 
(peace be on him). The task of the jurist is to identify the occasions 
of baydn in the texts and to employ them in his interpretation. 

‘The generally accepted types of baydn are five’ baydn tagrir; 
baydin tafsir; baydn taghyir; baydn tabdil; and baydn darirah. The 
meaning and description of each of these types is given below. It is 
to be noted that only the bare minimum explanations are provided; 
the jurists go into numerous details.> 


15.1.1 Bayan tagrér (complementary expression or 
elaboration) 


This type of baydn involves the elaboration of meaning that is already 
evident. It has the effect of removing all doubt about some probable 
8 that may also be implied by the text. The probable mean- 
ings are found in the text either due to the use of a figurative term 
(majéz) or due to the use of a general word (‘dmm) that could have 
been restricted. The bayén removes all such probabilities and sharp- 
ens the meaning. In the text of the Qur'an, oy! ei KSI ins 
(So the angels prostrated themselves, all of them together (Qur'tin 
15:30}), the general word al-mala’ikah (angels) could also mean some 
of the angels, that is, the word could be restricted to some of its cate- 
gories, The words | ai (all of them together) remove this doubt. 
In the verse of the Qur'din, x= Abi Ab ‘Ws (Nor a being that flies 
on its wings [Qur'an 6:38]), the word (a i'ir (bird) may have been used 
in the figurative sense to include birds that do not fly, but the words 
jinah (wings) removes the possibility of the figurative meaning. 


*Tbid., 27. 

* According to some jurists there are seven types. They add baydn hal and bayén 
‘atf to the five types listed above 

"For the various types, see ibid., 26-53. 
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This type of bayén is valid when it accompanies the text as well 
as when it is separated from it 


15.1.2 Bayan tafsir (enabling expression) 


Bayén tafsir is an elaboration that provides the details associated 
with the text and enables the subject to act upon the command 
in the verse. Prior to such elaboration acting upon the command 
in the text is not possible due to a lack of detail. The elaboration 
is meant for words that are rujmol (unclaborated) or mushtarak 
(equivocal). Once such words are elaborated through baydn they are 
called mufassar (elaborated). 

Thus, the commands in the verse wyl Iyly DLA lag! (observe 
prayer and pay the poor-due) are difficult to act upon, because the 
words yaldt and zakét lack the detail required for praying as well ax 
for paying zakdt. The elaboration for salét comes from the words and 
acts of the Prophet (peace be on him) when he says, “Pray as you 
see me praying,” The detailed rates for payment of zukdt are also 
elaborated by the Sunnah 

Elaboration of this type may accompany the text or be separated 
from it. Some of the Mutakallimdn maintain that baydn for muymal 
and mushtarak words should not be separate from the text, because 
without such elaboration it becomes difficult to act upon the text, 
and if such a baydn is permitted it means that an obligation for 
performing the impossible has been created, The majority of the 
jurists do not agree with them and maintain that there is no difficulty 
in waiting for a delayed bayén.® 


15.1.3 Baydn taghyir (elaboration by exception) 


Taghyir means change or alteration, This type of baydn is confined 
to exceptions (istithna’) according to al-Sarakhsl, Some of the other 
jurists have made a different classification by placing texts depending 
upon contingent statements or the fulfilment of conditions in this as 
well. Al-Sarakhst places this latter type into baydn tabdif. 


* Some even seek support from the story of Khidr and Moses, while discussing 
the merits of waiting for the bayéin. 
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a Gee 9) ds Gl 6s Sib (And he tarried among them a thou- 
sand years less fifty [Qur'an 29:14]}- In this verse, the word alf (thou- 
sand) is the name of a number and would be construed as such if 
there were no exception, The exception alters the original number 
and makes it 950. In other words, if the exception had been miss- 
ing a complete meaning would have been understood from the text, 
that is, staying for » thousand years, The exception has altered this 
meaning, 


15.1.4 Bayan tabdil (conditional expression) 


According to al-Sarakhsi baydn tabdil is the making of a hukm de- 
pendent upon the fulfilment of a condition. An example is the text 
Baiztl sb H y5) ob (And if they suckle for you (your offspring), 
give them their recompense [Qur'dn 65:6)). The meaning is that the 
payment of wages will not become due after the contract, unless 
suckling of the cbild is undertaken. The hukm does not come into 
existence without the completion of the condition. It comes into ex- 
istence at the moment the condition is found. The contract when 
concluded requires payment of wages, but the stipulation of the con- 
dition is a change in such a requirement 

As indicated earlier, many jurists have classified texts associated 
with a condition under baydn taghyir. Under the heading of baydn 
tabdit these jurists place naskh or abrogation, Al-Sarakhst maintains 
that tabdil is different from nuskh insofar a8 naskh is a change in 
‘hukm that is already established by the text, whereas in tabdil the 
hukm cannot come into being prior to the fulfilment of the condition. 
Tabdil may also be distinguished from taghyir insofar as the meaning 
is complete in taghyir if the exception it not taken into account, but 
in tabdil the meaning is not completed without the condition 

In both types of baydn, that is, taghyir and tabdil, an elaboration 
separated from the text is not accepted; it must accompany the text. 


15.1.5 Bayan darirah (elaboration by necessity) 


Tt is a type of elaboration that assigns a meaning to a tet for which 
the text was not originally stated. In the verse £61 5 
(And the parents are the (only) heirs, the mother has a third (Qur'an 
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4:11]) it is clear that a third share is allotted to the mother. Through 
bayan darurah it becomes obvious that the father gets the rest. 

‘The jurists further subdivide this type of elaboration into four 
types. The details can be gleaned from their books.” 


15.2 Interpretation of the Texts 


‘The first mode of ijtihdd, as already stated, is that of literal construc 
tion. In this mode the jurist stays very close to the texts in the effort 
to discover the true intention of the Lawgiver. This area of study Is 
considered to be the most technical and difficult part of upd al-figh, 
Tt would not be an exaggeration to say that the status of the muj- 
tahid depends more or less on his expertise in this area along with 
the contribution he has made to literal interpretation of the texts. 

A complete knowledge of this mode of itihad is not possible with- 
out a good knowledge of the Arabic language. Nevertheless, an idea 
of the broad methodology of the jurists can be grasped even in an- 
other language and this can facilitate further study, once a knowledge 
of Arabic is acquired. 

A difficulty in acquiring a knowledge of the first mode of ijtihdd is 
that there is not one but two broad and independent methodologies 
in this area. The first methodology is practised by the Hanafi school, 
and is called the method of the Hanafis. The second method is fol- 
lowed by the majority schools, and is known as the method of the 
Mutakalliman. Most writers on the subject first describe the Hanafi 
method and then deal briefly with the method of the Mutakalliman, 
A similar method is adopted in this section; it is, however, difficult 
to practice both methodologies at the same time. In fact, it may be 
an error to do so. 

The second difficulty is that later jurists, while describing these 
methods, inclined more and more towards a theoretical exposition. 
As jurists before them had interpreted and reinterpreted the texts in 
a variety of ways, the later jurists it appears never felt the need to 
apply these rules independently. The manner in which these methods 
were elaborated are, therefore, difficult to understand in the context 
of applied ust. These expositions have been reproduced for centuries, 


7 See ibid., 50-53. 
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and for this reason many modern Arab writers have also reproduced 
these methods in their theoretical expositions. 

‘As compared to the later writers, some of the earlier jurists have 
dealt with the subject with an eye on actual application. Among the 
great jurists who elaborated these methods, and actually used them 
in their works, we find the names of al-Sarakhs1, al-Ghazalt, al-R&aT 
and a few others. The best exposition, of course, is still considered 
to that of Imm al-Shafi't himself in his book al-Risdleh. If expertise 
in the first mode of ijtihdd has to be revived there is a need to go 
back to the works of these writers. It is for this reason that the brief 
explanations that follow in this section are based on the works of 
al-SarakhsI, for the Hanafi method, and on the works of al-Ghazall, 
for the method of the Mutakalliman. 


15.2.1 The structure of interpretation 


‘The primary task of the jurist is to discover the ahkdm from the texts. 
This is accomplished through a reading of the texts. Depending on 
the text, the jurist adopts several methods through which the akdm 
are established. According to al-Sarakhst, these four broad methods 
are called the daléldt or the implications of the text." These are ax 
follows: 


1. The ahkdm are established through ‘ibarat al-nays or obvious 
meanings revealed through a plain reading of the text. We may 
call this the plain meaning rule 


2. The ahkam are established through ishdrat al-nagg or the con- 
‘notation of the texts. 


3. The ahkdm are established through daldlat al-nass or through 
meanings implied by the texts. 


4. The ahkam are established through igtida’ al-nass or through 
meanings required by the texts of a necessity. 


In addition to these four methods there are some methods that are 
considered fasid (not valid) by the Hanafis, but are accepted by the 


"The rest of the chapter is based on al-Sarakhsi's elaboration of the structure 
of interpretation. It is for this reason that specific citations have been avoided. 
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other schools. The best known of these is the mafhiim mukhdlafah or 
the contrary rule implied by the texts. Some of these will be discussed 
later within the methods practised by the Shafi‘is. 

‘The reading of the text to establish the ahkdm is supported by 
two types of underlying activity. These are as follows: 


1, Literal forms through which the hukm is indicated: The hukm is 
indicated through commands (amr) and proscriptions (nahy) 
or through reports (akhbér) in the text conveying commands 
and proscriptions. 


r 


Literal forms through which the meaning is indicated: There 
are different aspects of the meaning emerging from the texts. 
From one aspect the jurist is concerned with the number or cat- 
egories that will be affected by the hukm. He classifies meaning 
from this aspect into ‘dmm, khdss, mushtarak and mu‘awwal. 
From another aspect the jurist is concerned with the clarity 
with which words have been used. This clarity or ambiguity 
determines the strength with which the hukm is established, 
and the information is used to determine the hukm when two 
or more meanings are in conflict. 


Plain Reading of Texts| 
(Dalélat) 


Type of Hukm | Meaning 
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The broad methods of establishing the ahdvn, that is, the dalalat 
will be taken up first followed hy the determination of the hukm and 
meaning. 


15.2.2 The four general literal methods of establishing 
the ahkam (dalalat) 


15.2.2.1 ‘Ibdrat al-nasy—the plain meaning rule 


‘Tbarat al-nags is the method of looking at the text to determine the 
meaning that is the main object of the text. The iukm estab- 
lished through ‘ibdrat al-nags is one for which the text is primarily 
laid down and it is known without deep reflection that the apparent 
meaning of the text includes this hukm. A majority of the legal texts 
are covered by this rule, Such a reading may reveal primary as well 
as secondary meanings. The ced examples illustrate the use of 
the plain meaning rule: 


1, Sau 9) on 54 gh pa gtd Vs (Take not life, which Allah hath 
made sacred, except by way of justice and law (Qur'dn 6:151}) 
This text indicates through a plain reading that homicide is 
prohibited. This is also primary meaning and there is no 
secondary meaning. 


2. The words 3¥7)! tyls isLall Iyasls indicate through a plain reading 
that it is obligatory to establish prayer and to pay the poor- 
due. This is also a primary meaning and there is no secondary 
meaning. 

3. Sometimes a text may have more than one meaning; one mean- 
ing will be primary and the other will be secondary. In the verse 
of the Qur'an 
Wat gas aot als ee ao wi a,b (That is bee 
cause they say: “Trade is like usury,” but Allah hath permitted 
trade and forbidden usury (Qur'én 2:275]), a plain reading or 
‘ibérat al-nass indicates two meanings. The first is the negation 
of a similarity between bay’ and riba, while the second is the 
permissibility of bay‘ and prohibition of riba. The first is the 
primary meaning and the second is secondary. 
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4. In the verse of the Qur'an, 
Bietg Wai fae ob 253 4) & Ack G ASE 
(Marry women of your choice, two, or se or four; but if 
ye fear that ye shall not be able to deal justly (with them), 
then only one {Qur’n 4:3) there are three meanings. The first 
is permissibility of marriage. The second is the restriction of 
ing more than four wives. The third is the restriction of 
marrying only one when there is fear of causing injustice. All 
three meanings are grasped through a plain reading or ‘ibdrat 
al-nags and all three are the main object of the text. The first 
meaning, however, is a secondary meaning and the last two 
meanings are primary meanings. 


15.2.2.2 Ishdrat al-nasg—the connotation of the text 


Ishdrat al-nags is a method in which the hukm is established through 
an indication of the text by focusing on a meaning accompanying 
the primary meanings that are the main object of the text. Thus, the 
hukm established is not the main object of the text, but becomes 
evident in its complete form after a little reflection. 

Al-Sarakhst explains that a person looking up the road can see 
someone in the centre of the road coming straight towards him. In 
the same glance this person can also see, through the corners of his 
eyes, other persons on the road to the left and right of the person 
approaching in the centre, even though the intention is to look at 
the person in the centre alone. Again, if a person shoots an arrow at 
an animal, it is possible that the arrow strikes the main target and 
then hits another animal standing near the first. Likewise the ahkdm 
established by ‘ibdrat al-nass and ishdrat al-nass, that is, both are 
established by the same text. 


1. Gynt SHs65 G8), J ose! 25 (But he (to whom the child 
is attributed) shall bear the cost of their food and clothing 
(Qur'n 2:233]). This verse indicates through a plain reading 
or ‘ibdrat al-nass that the maintenance of a wife weaning a 
child is on the husband. By the indication of the text several 
ahkam are established; two of these are mentioned below: 

(a) That the child is attributed to the father. This is obvious 
from the words 5 2,4! Je5 
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(b) ‘The same words also indicate indirectly that the father has 
a right over the child, his possessions and wealth. This 
is further affirmed by the words of the Prophet (peace 
be on him); a4 sey £21 (You and your wealth are for 
your father). This also means that the father cannot be 
subjected to gisds (retaliation) if he injures his child or 
even kills him. 


i fa fill Jal gs (If ye realise this not, ask of those 
who possess the message (Qur’én 16:43]). The verse indicates 
through a plain reading that it is obligatory to ask the ali 
al-dhikr, because this is the main object of the verse, but it 
indicates through ishdrat al-nagy that it is necessary that such 
a group be in existence so that they can be asked. 


3. ASN J pbs shis (And consult them in affairs (of moment) (Que’&n 
3:159]). The ‘drat al-nagy indicates that the primary prinei- 
ple in Islam is consultation (shura), but the ishdrat al-nass 
indicates the the necessity of having such a consultative body, 
decause consulting the entire population is not possible 


. The verses yi jst duass és (The carrying of the child to his 
weaning is (a period of) thirty months (Qur’fin 46:15)) and 
cqalé 9 dass (And in years twain was his weaning (Qur’én 
31:14}) collectively indicate through ishdrat al-nays that the 
minimum gestation period is six months. 


The above examples indicate that the ahkim available through 
ishdrat al-nasy are not readily available, They need some reflection 
over the implications of the text to ascertain, which means some 
aptitude for and training in figh. 


15.2.2.3 Dalélat al-nasy—the implication of the text 


Dalélat al-nass is a method through which the hukm of a thing ex- 
plicitly stated in the text is also established, on the basis of a common 
meaning, for a thing not mentioned in the text through the syntax 
and not through analogy (giyds). In other words, this extension of 
the fiukm is possible through a reading of the text and the rules of 
analogy are not needed. This is the viewpoint of the Hanafis. The 
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Shafi‘is place this in the category of analogy and call it giyds al- 
ma‘na or qiyas jali. Some also call it the majhim muwdfagah. In 
other places, in this book, it has been called a movement from a 
lower-order meaning to a higher-order meaning, 


1. SIUg yi 58 (Say not to them a word of contempt [Qur’ 
17:23)). The plain meaning of the text or ‘“iddrut al-nagy indi- 
cates that saying “fie” to parents is prohibited. The underlying 
cause is “harm to parents.” The text itself implies that causing 
other more grievous types of harm is also prohibited, like abus- 
ing them, beating them and so on. In fact, abuse and beating 
have a higher priority for prohibition, because they are more 
grievous than saying “fie.” In this case, the movement is from 
a lower-order meaning to a higher order meaning. 


2 Gs Salas 5 WS py ahh p OF WA ab opi died SH ually 
(Those who unjustly eat up the property of orphans, eat up a 
fire into their own bodies: they will soon be enduring 4 blazing 
fire (Qur'an 4:10)). This verse indicates through a plain reading 
the prohibition of wrongfully consuming the wealth of orphans, 
By way of daldlat al-nosg, however, it is implied that setting 
fire to the wealth of the orphan or unjustly destroying it in any 
other way is also prohibited, because these acts amouat to the 
consumption of wealth. The underlying cause in all these cases: 
is “wrongful destruction.” 


15.2.2.3.1 Daldlat al-nasy and the criminal law. The 
Hanafis maintain that the provisions of the criminal law cannot be 
extended by analogy, but they can be extended through daldlat al- 
nays. The reason is that if analogy is permitted for extension of 
crimes it will widen the scope of such crimes and will work against 
that primary principle of Islamic law that there is no crime and no 
punishment without a text (nullum crimen nulla poena sine lege — 
vd B sib Vy Se» 5). For example, a tradition says Gol, 35g ¥ 
(there is no retaliation unless the sword is used), The meaning ap- 
parent through ‘ibdrat al-nass is that retaliation is prescribed where 
homicide is with the sword, because the sword is an instrument used 
for this purpose. The meaning implied through daldlat al-nass is that 
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retaliation should be awarded by the judge as a penalty in all cases 
where an “instrument prepared for killing” like « spear or a gun has 
been used. A secondary meaning may be that the execution in the 
case of gigas is carried out with the sword. 

‘The Shafi'is, on the other hand, permit the determination of 
crimes through analogy. As they consider daldlat al-nass a type of 
analogy there appears to be no difference between their opinion and 
that of the Hanafis. Analogy, however, has other types and permitting 
the determination of crimes through any type of analogy will widen 
the scope of the criminal law without there being prescribed texts. 
‘This will work against the principle of legality mentioned above. 


15.2.2.4 Igtida’ al-nayp—requirement of the text by neces- 
sity 


‘The word igtida’ means demand or requirement, In this context, it 
is meaning required by the text in addition to what ix stated by 
the words. This requirement is a prerequisite to understanding the 
meaning of the text, for otherwise it would be difficult to act upon 
the hukm in the text. According to al-Sarakhs!, what is proved this 
way is similar in some ways to the hukm proved by daldlat al-nags, 
however, the latter provides a stronger proof, because it is proved 
through the syntax, /tida’ al-nays, on the other hand, is not proved 
through the syntax, but is required by the law to complete the 
conceptual meaning. 


1. pes Feel fs 2 (Prohibited to you (for marriage) are 
your mothers and daughters (Qur'an 4:23)). ‘The prohibition 
of mothers and sisters here means prohibition by way of mar- 
riage. ‘The meaning of nikah (marriage) is required by the text 
and by the law, though it is not mentioned in the text. 


. gil abs ¢dily Eat 6b cays (Forbidden to you (for food) are 
dead meat, blood and the flesh of swine (Qur'an 5:3)). In this 
text the meanings implied by necessity are “eating and making 
use of.” The translation, therefore, does not give the complete 
meaning. 


S 
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15.2.2.4.1 Igtida’ al-nas3 and the mahdhaf (missing text). 
Al-Sarakhst makes a distinction between a concept or meaning im- 
plicd by a necessity of the law and the missing word that is im- 
plied by the text and is to be read into it to complete the meaning. 
He gives a number of examples, one of which is reproduced here: 
le bya St lay Slenily Uh! sal ys 9, DI Sj (Allah has lifted from my 
ummah (the liability arising from) mistake, forgetfulness and what 
they have been coerced into doing). In these words of the Prophet 
(pence be on him), the meaning is complete if the word hukmn is read 
into the text, that is, the hukm of forgetfulness, the hukm of mistake, 
and the hukm of duress. The meaning would then be that the hukm 
for such acts has been lifted. Al-Sarakhst says that this is implied by 
necessity, that is, “liability for” acts done in such states is lifted, 

He says that the mahdhiif (missing) word is filled up by adding 
‘a word or words to the language, while the meaning implied by ne- 
cessity is filled by the completion of the legal concept or meaning, 
without any addition to the language. 


15.2.2.5 ‘The strength of the ahkdm proved by the four 
methods and conflict between them 


‘The strength of the ahkim proved by each of the four methods is in 
the order in which they have been studied. Thus, a hukm proved by 
‘“bdrat al-nagy is the strongest. This is followed by & hukm proved 
by ishdrat al-nags, which in turn is followed by dalélat al-nag. The 
hukm proved by igtida’ al-nass is comparatively the weakest, The 
significance of assigning these methods grades of strength is that the 
stronger will be preferred over the weaker in case of conflict. A few 
examples are given below: 


15.2.2.5.1 Conflict between “ibdrat al-nagy and isharat al- 
nagg. In the words of the Allah, 45 al BH, J adAl Jey, 
the father has been given importance by way of isharat al-nags, with 
respect to rights over the child, as explained above, As compared to 
this, when the Prophet (peace be on him) was asked, “Who has the 
best right for good treatment among relatives?” he replied, “Your 
mother!” He was asked, “And then?” He said: “Your mother!” He 
was asked: “And then?” He replied: “Your mother!” He was asked: 
“And then?” He said: “Your father!” This tradition, by way of ‘ibdrat 
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al-nass places the mother three grades above the father. When the 
two derived rules are compared, the verse by way of indication gives 
the father a greater right of maintenance from the child's wealth, 
whereas the tradition grants a greater right to the mother, or at 
least it makes their rights equal. 

In the verse Go We oe MA Ul Gh Je oS (If a man kills a 
believer intentionally, his recompense is hell, to abide therein forever 
{Qur'an 4:93]), the plain meaning or ‘ibdrat al-nags indicates that 
thete are many penalties in the hereafter for the murderer. By ishdrat 
al-nagp, however, it indicates that there is no gigds (rets 
him in this world. There is another verse Jl j suai! AU < 
law of equality is prescribed to you in cases of hes [Qur'an 2:178]), 
which indicates through its plain meaning that there is gisdy for 
homicide, The plain meaning in the latter text is preferred over the 
indication in the former. 


15.2.2.5.2 Conflict between ishdrat al-nags and daldlat al- 
In the words of the Allah, Go U2. foe Sip Mat Cafe J ya 
the ishdrat al-nasg indicates that there is no kaffarah (expi- 
ation) in murder (gat! ‘amd). In the words of the Exalted, 
lal jp Las Bay Gob. gs x nS Lhe GL JB gas (And whoover kills 
believer by mistake it is ordained that he should free a believ- 
ing slave and pay blood money to the deceased's family (Qur’&n 
4:92}) however, it is implied through daldlat al-nass that there should 
be kaffarah in intentional homicide as well. The Hanafis preferring 
ishdrat al-nays over daldlat al-nasp say that there is no liability of 
expiation in murder. 


15.2.2.5.3 Conflict between ‘ibdrat al-nags and igtida’ al- 
nags. In the words of Allah, the Exalted, 

ual jt EL Habe 35 pS led Gh JB 255 (And whoever kills a 
believer by mistake it is ordained that he should free a believing slave 
and pay blood money to the deceased's family [Qur'an 4:92]) it is 
implied through ‘ibdrat al-nasg that there is liability in the case of gat! 
khata’ (involuntary manslaughter). The tradition from the Prophet 
(peace be on him), le Iya ley Ohaily Lb! sl oe 6, a 5 (Allah 
has removed from my ummah (the liability arising from) mistake, 
forgetfulness and what they have been coerced into doing) implies 
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through igtida’ al-nass that there is no liability at all in the case of 
mistake. The former meaning is preferred over the latter. 


15.2.2.6 Literal methods of proving the hukm considered 
‘fasid (irregular) by the Hanafis, but practised by 
the others 


Al-Sarakhst describes a number of methods that are practised by 
other jurists, but are not permitted by the Hanafis. Some of these can 
be understood after the study of this section is complete. The most 
important of these is mafhim mukhdlafah or the opposite meaning of 
the hukm proved by a text, This is explained in the following section. 


15.2.3 The literal methods of establishing the ahkam 
practised by the Shafi‘is 


According to al-Ghazali, the Shafi's divide the methods for proving 
the ahkdm into two types: 


1. Through the syntax and grammatical form of the text also 
referred to as mantig or explicit meaning. 


2. Through implications other than the syntactical meaning also 
referred to as ghayr manfilg or the implied meaning. 


15.2.3.1 Daldlat al-sfghah or proving the hukm through 
the syntax 


Dalélat al-sighah as conceived by the Shafi‘is has the same meaning 
as ‘ibdrat al-nagg or the plain meaning rule according to the Hanafis. 
The majority of the ahkdm are proved through this method. This 
has been explained in detail above. 


15.2,3,2 Dalalat al-lafz bi-ghayr al-sighah or proving the 
hukm through means other than the plain mean- 
ing 


According to the Sh&fi'ls, the Aukm may be proved in six ways when 
the jurist is not focusing on the plain meaning rule or the meaning 
obvious through the syntax. These methods are as follows: 
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. Igtida’ (implicit meaning) 

. Isharah (indication) 

. Ima” (indication of compatibility) 

ible higher-order meanings) 
- Mafhvim al-mukhalaf (opposite meaning) 


2 
3 
4. Maffiim al-muwéfag (c 
5. 
6, 


. Ma‘qil (rationalised meaning) 
A brief description of each of these methods is given below. 


15.2.8.2.1 Igtidd. It is a meaning that is not explicit in the text, 
but is implicit, A word or meaning has to be implied in the text 40 
as to make the text meaningful or to make its meaning complete 
for acting upon it. It is similar to the Hanafi method called igtidd’ 
al-nags with the difference that here the meaning of mahdhiif or an 
implied word is also possible, unlike the Hanafi method. 


15.2.3.2.2 Ishdrah, This method again is similar to the Hanafi 
method of ishdrat al-nags, and examples have been stated above. 


15.2.3.2.3 Ima’. ‘This method is not used so much for the deriva- 
tion of the ukm as for the understanding of the ‘illah or under- 
lying cause of the text. For example, in the words of the Allah, 
Lg rel lyabsld Lily GL! (the thieves, male and female, cut off their 
hands), the plain meaning is that there is an obligation to apply the 
penalty of amputation. In addition to this meaning it is implied by 
the text that the underlying cause of such a hukm is the act of theft, 


15.2.3.2.4 Mafhim muwafag. It is a meaning not explicitly 
stated in the text, but which is understood from the intention and 
object of the Lawgiver. This method is more or less similar to the 
meaning of daldlat al-nags. It is referred to as giyds al-ma‘nd, a move- 
ment from a lower-order to a higher-order meaning, giyés jali, and 
Jahwa al-khitab (implication of the address). According to the ShAfi'T 
system, then, this is not a literal method of proving the ahkim and 
really belongs to the area of analogy. 
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15.2.3.2.5 Mafhim al-mukhdlafah. This is a method of prov- 
ing a hukm through the opposite meaning of the hukm explicitly 
mentioned in the text. It is also called dali al-khitab or an indirect 
evidence of the communication (from the Lawgiver). As stated ear- 
lier, the Hanafis reject this method of proving the hukm. The Shfi'is, 
on the other hand, classify it into several categories: mafhiim al-sifah; 
mafhiim al-shart; mafhiim al-ghayah; mafham al-‘adad; and mofhim 
al-lagab. Some examples are given below. 


* mafhim al-pifah means the opposite of an attribute that helps 
identify a category. In the tradition, awl </L4\ 3 (there is zakat 
in pasturing animals) the plain meaning makes pasturing ani- 
mals liable to 2akdt. The opposite meaning is that there is no 
zakat in non-pasturing animals. In the verse, 


God Gb! tana ac Jl he i) 
ool as wr ed ote 


(If any of you have not the means wherewith to wed free be- 
lieving women, they may wed believing girls from among those 
whom your right hands possess (Qur'kn 4:25) the plain mean- 
ing is the permissibility of marrying believing slave girls when 
there is inability to marry free women, but the opposite mean- 
ing is that there is no permission for marrying non-believing 
slave girls. 


When « hukm is suspended on the fulfilment of a condition, 
the absence of the condition indicates the existence of the op- 
posite hukm. This is called mafhiim al-sharf. In the same verse 
above, as the condition for marrying believing slave girls is the 
existence of the inability to marry free women, the rule would 
‘be that when an ability to marry free women exists believing 
slave girls cannot be married. 


‘Mafhim ol-ghéyah means that when a limit imposed by a hukm 
in the text is aver the opposite hukm is invoked. For example, 
the command is to eat and drink during Ramada till the white 
of the dawn is visible. As soon as this limit is reached the 
opposite hukm, that is, prohibition of eating and drinking is 
invoked. 
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‘© Majhsim al-‘adad means that if a determined number is men- 
tioned in the hukm, the hukm for other than that number ix 
not valid. Thus, if the specified hadd in the texts is 80 or 100 
stripes, a number other than these numbers cannot be specified 
as hadd. 


Majhiimn al-lagab. If the hukmn is associated with a proper noun, 
the hukm for all others is the opposite. For example, when the 
text says, "Muhammad is the Memenger of Allah,” it means 
that no one else can be a messenger of Allah. When the text 
says, “Prohibited for you are your mothers...,” it means that 
all persons not mentioned are permitted 


‘The majority of the schools reject mafhim al-lagab; it is only the 
ShAfi"ls who use it. All schools, other than the Hanafis, accept the 
remaining four types of mafhim al-mukhélafah mentioned above, 

‘The mafhim al-mukhalafah is linked with a rule of interpretation 
pertaining to the command (amr). The Shafi'is maintain that “a 
command (amr) to do something means the proscription (nahy) of 
its opposite.” The Hanafis reject this 


15.2.3,2.6 Ma‘gal. ‘The term ma'giil is used here to mean ex- 
tension of the meaning in the text through all rational means, In this 
sense, it includes extension of the law in the text through analogy, 
maslahah mursalah, and all the other rational sources acceptable to 
the majority of the schools, These rational sources have been studied 
in upiil al-figh. 

It should be obvious from the above discussion that three of the 
above six methods approved by the Shifi'ls belong to the second 
mode of ijtihdd and are not really literal methods; one of these over- 
laps with the third mode as well 


15.2.4 Amr (command) and nahy (proscription): the 
nature and type of hukm established 


‘The main purpose of the jurist in interpreting the texts is to see if'a 
hukm has been laid down. Ifa hud is laid down what is its nature? 
In it obligatory or recommended or permissible? Once this is known, 
the Aukm can be followed by the subject. Most of the ahkim are 
known through commands and proscriptions in the texts. The jurist 
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has to recognise these commands and proscriptions and to gauge 
their exact implications, before he can say with assurance that such 
and such is the rule of Islamic law. The command (amr) is discussed 
first. 


15.2.4.1 The command (amr) and its rules 


A command is usually expressed in the form of the imperative, “do 
this (.j),” or in the present tense or in the form of reports (pred- 
icate) in the text from which « command is construed. ‘Thus, com- 
mands are like: “Establish prayer,” “Obey Allah and obey the Mes- 
senger,” “He who witnesses the month should spend it in fasting,” 
“Mothers suckle their children for two complete years.” 


15. 1 Does the command necessitate obligation? ‘The 
jurists have to decide upon an initial presumption with respect to the 
command. This means that when they read a command in the text 
does this command always create an obligation? Is the resulting hukrt 
always a wéjib (obligatory) or is it recommended (mandib) or per- 
missible (mubdh)? There are other possibilities too, like instruction, 
disciplining and so on. 

Some jurists say that when we read a command we will always 
assume that initially an obligation is created, but we can change this 
obligation into a recommendation or permissibility if this is indicated 
by an accompanying text or some other evidence. There are others 
who say that we will initially assume a recommendation, but we will 
change it to obligation if another evidence indicates this. Others take 
the initial presumption to be permixsibility. 

From this a rule of interpretation is created, like J y= 3_-¥\ (The 
command necessitates an obligation). This is also known as the hukm 
or the amr or the rule to be followed for the command. The jurists 
who follow this rule mean that the initial assumption is obligation to 
be changed if another evidence indicates a different meaning. What- 
ever the rule adopted by the school, it is followed consistently by 
such school. 


15.2.4.1.2 Does a command initially imply the repetition 
of an act? If an act is commanded in the text does it imply that 
the act has to be repeated, for example, the command for the evening 
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prayer, Does it mean that the prayer has to be said every evening. In 
this case it is obvious that it hus to be repeated, but there may be 
cases in which it may not be so clear. Here too the jurist is concerned 
with the initial presumption, Should the act commanded be assumed 
to be repetitive or for a single instance alone? 

‘Tho general rule is that initially a command will be interpreted for 
a single performance, but if another evidence indicates that repetition 
ix implied then such repetition will be construed. 


15,2.4,1.3 Does a command imply immediate or delayed 
compliance? ‘This pertains to commands for the performance of 
which an extended period is provided. For example, the zuhr prayer 
for which a period is provided that is more than that requited for its 
performance, unlike the evening prayer for which the time provided is 
just sufficient. If the obligation created by the command is connected 
to the initial part of this extended time, a person leaving on a journey 
after the initial time cannot curtail his prayer, because he has already 
become liable for the complete prayer. If, on the other hand, the 
wed to the laxt part of the period, then, he can curtail 
his prayer, because he is not yet liable for the complete prayer 


command is r 


15.2.4.2 The proscription (nahy) and its rules 


‘The rules for the proscription (nahy) are almost identical to those of 
amr, Thns, the rule for nahy may be: ¢ -¥ il (The proscription 
necessitates prohibition). This is also called the hukm of the proscrip- 
tion or the rule to be followed for it. The other issues are also the 
same, that is, whether it requires immediate or delayed compliance 
‘and whether it requires a constant abstention from the act or a one 
time omission. 


15.2.5 The number or categories affected by the hukm: 
‘dmm; kha@s3; mushtarak; and mu’awwal 


‘After determining that a hukm exists in the texts, the jurist is con- 
cerned with the number or categories of acts that are affected by 
the hukm or the categories of persons who are affected or even the 
categories of objects, This depends on whether the words used in 
the text are general (‘dmm) or specific (khdss) or whether they are 
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equivocal (mushtarak). The specific word has further types: mutlag 
(indeterminate) and mugayyad (determined). Amr and nahy are also 
treated as types of the specific word, but we have dealt with them 
separately. 


15.2.5.1 The specific word (khags), its types and rules 


A word that is by design meant to be applied to a single thing, class, 
or genus is said to be a specific word. The main attribute of the 
specific word is that a limit comes to the mind. This shows that 
a npecific word has three types 


‘* Applied to proper nouns. The specific word includes proper 
names or nouns like Zayd or Mubamtnad. This is limited to a 
single person. 


Applied to mean common collective nouns. In this sense 
the specific word is applied to collective nouns like “man,” 
“woman,” “horse.” All these are in very large numbers yet the 
word conveys a limit, Thus, “man” means all men, whatever 
their number 


Applied to mean generic nouns. The specific word can also 
be applied to mean a genus or & generic noun. For example, the 
word insdn in the meaning of “Man,” that is, all mankind. 


‘Whatever the type of noun used, in a specific word the numbers 
are limited. The hukm of the specific word is that it applies to the 
thing named definitively. According to most jurists, the hukm of the 
specific word (khds9) requires the identification of the meaning of the 
word and thereafter it requires that the subject act upon what it has 
been used for in the language, unless an evidence indicates that it 
has been used in the figurative sense 


15.2.5.1.1 ‘Types of khass: mutlag and mugayyad. A 
derivative noun or an adjective used as a noun is called the sifah, 
for example, the word murderer. This may be indeterminate, be- 
cause we cannot answer the question: which murderer? The reason is 
that there are a number of murderers and we do not know which one 
is intended. Such a word is called an absolute word or an indeter- 
minate word (muflag). When the meaning of an indeterminate word 
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is limited or determined it is called mugayyad or the determinate 
word. Thus, if we can limit the use of the word “murderer” to tall 
or short or old or young or the like, we will know which murderer is 
intended. Thus, when the words of the Qur’an say, “Prohibited for 
you are carrion, blood, and the flesh of swine,” it is not clear which 
type of blood is intended, because some blood is left inside an animal 
even after slaughtering. The word is mutlag in this sense. Another 
text, therefore, points out that it is “flowing blood,” that is, blood 
that flowed out of the animal after slaughter 


15.2.5.2 The equivocal word (mushtarak) 


‘The mushtarak (equivocal word) includes more than one meaning 
with the likelihood that it can apply to any of these meanings, It 
may be noted that Abdur Rahim has preferred the word “homonym” 
for the mushtarak. The term homonym does include the meaning 
of mushtarak, but it can also mean separate words with the same 
sound, like the words “bear” and “bare.” The term is, therefore, 
being avoided here. When the jurist ponders over the meaning of 
the equivocal word, he comes to discover that it really applies to 
a single meaning. This single selected meaning is called mu 'awwal, 
which literally means returning a thing to its origin. 

According to the Hanafis, the rule for the mushtarak is suspension 
of decision till such time that the meaning becomes obvious through 
elaboration~on the belief that what is intended is the truth. They 
stipulate that the search for the meaning is to be continued either 
through contemplation or through reliance upon another evidence, 
because the words of the Wise Lord are not devoid of meaning, 

‘As regards the mu'awwal the Hanafis say: the mu'awwal is to be 
acted upon in the same manner that the sd/ir is acted upon, except 
that the obligation of acting upon a manifest (zahir) meaning is es- 
tablished through a definitive implication, while the obligation to act 
upon the mu’awwal is established through an implication that also 
conveys the likelihood of its being wrong. Thus, it is not definitive 
and has the same weight as that of the khabar wahid. 
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15.2.5.3 The general word (‘émm) 


According to the jurists, the general word is one that applies to all the 
things included in its meaning, and in such meaning no limit on the 
number comes to mind. Thus, the word “men” is general in the 
sense that it includes a large number of men, but no limit comes to 
mind. Likewise, the words “who (,4)” and “what (l.)” convey general 
meanings, but no limit comes to mind. There are a large number of 
literal forms listed by the jurists that couvey generality, and this 
can be understood from the form of words and the implications of 
meaning 

‘The Hanafis say that the general word establishes a hukm for 
all that it includes (iu its meaning) with a certainty, just as the 
particular word establishes the hukm for its meaning, except in those 
forms where the generality cannot be assigned due to the absence of 
the object; in such a case the Aukm is suspended till the meaning 
is elaborated (through toydn) by making the undetailed meaning 
apparent 

According to alShaf't the general word does not pass on the 
hukm to all its categories with a certainty, because when we use a 
general word it probably includes everything it is suitable for and not 
certainly. For example, if we say “the wind destroyed everything.” 
we know that the wind cannot destroy everything. 


15.2,5.3.1 Restriction (takh, of the general word. The 
general word, like the specific word, is definitive according to the 
Hanafis, In other words, the application of the hudm to all its mean 
ings is definitive. This makes its restriction more difficult. It requires 
an evidence as strong as the general word to restrict it, According, to 
the Shafi'is, the general word is zanni, therefore, it can be restricted 
with a probable evidence, 

When the general word is restricted in meaning it remains a per- 
suasive proof for the hukm in the meaning that remains after the 
restriction, irrespective of whether such remaining meaning is known 
or unknown, however, some doubt creeps into it so that its implica- 
tion for the hukm is no longer definitive and certain, 
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15.2.6 The clarity or ambiguity with which the hukm 
is established 


The types of words used for increasing clarity are four: sahir (man- 
ifest); nass (explicit); mufassar (elaborated); muhkam (unalterably 
fixed), These have opposites in the meaning of increasing ambigu- 
ity: khaft (obscure); mushkil (difficult); mujmal (unelaborated); and 
mutashdbih (unintelligible), The information generated by these cat- 
egories is employed by the jurists in tarjth (preference) and in deter- 
mining the strength of the hukm. Brief explanations of these mean- 
ings along with their rules are given below. 


1. The zahir (manifest) is a word whose meaning is apparent by a 
simple reading and no further effort is required to understand 
it. It is the first meaning that comes to mind on reading the 
text. The rule for the zahir is that it is binding in nature and 
is definitive whether it is ‘émm or khdss. 


2. ‘The explicit word or nags is one whose meaning becomes even 
more clear than the 2ahir, because of the accompanying ev- 
idence from the speaker, and that such clarity would not be 
forthcoming but for the evidence. The impact is the same as 
the gahir, but its meaning is clearer due to the speech of the 
speaker, Thus, it is stronger than the zahir in conveying the 
uk. 


3. The mufassar is a word for an uncovered meaning whose con- 
tent has been discovered in a manner that leaves no room for 
any further ta'wil (interpretation). This gives it an even greater 
clarity than the zahir and the nags. The hukm of the mufassar 
is an excess over nasg and zahir—it is definitive and does not 
admit of ta’wil, but there is a possibility of abrogation. 


4. The muhkam is a word that is clearer in meaning than all the 
above and along with this it is not subject to abrogation or 
change. As a proof for establishing the ahkam it is the strongest. 


‘The types of meanings in order of obscurity are as follows: 


1, The obscure word or khaft is one whose meaning is concealed 
and the intention is unclear due a deficiency in the form (in 
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which it is used), which prevents the discovery of the meaning 
except by investigation. The hukm of khaft is the belief in the 
truth of the intended meaning and the obligation of investigat- 
ing the intended meaning until it is elaborated. 


2. The mushkil or the difficult word is the opposite of nass. It 
is a word whose meaning is difficult to discover except by an- 
other evidence that removes the remaining ambiguity. Mushkil 
is close to the muymal. Its hukm is the belief in the truth of the 
intended meaning and the obligation to search for the meaning 
till such meaning is elaborated. 


3, The mujmal or the unelaborated word is the opposite of mufas- 
sar, It is a word whose meaning is not known, except through 
a commentary of the elaborating evidences by way of baydn 
(see the meaning of baydn above) so that the meaning becomes 
known. Hukm: Belief in the truth of the meaning and suspen- 
sion of decision in it till the elaborating evidence is found and 
the meaning is explained. 


4. The unintelligible or the mutashabih is a term in which all 
hope of knowing the Lawgiver’s intention is cut off. The hukm 
is belief in its being true, the giving up of further investigation, 
and the suspension of decision about its intention, 


15.2.7 The effect of the use of words in the actual or 
metaphorical meanings 


All words are first examined for whether they have been used in 
accordance with their actual application (hagigah) or they have been 
used in the figurative sense (majéz). Each such application may be 
clear in such application (sarth) or it may be allusive (kindyah). It is 
not possible to go into the details here. The rules for such use alone 
are stated below. 

Hagigah is a the application of a term for the known original 
thing to which it is usually applied. Majaz is the application of a 
term that is borrowed for application to a thing other than the thing 
for which it was designed. The hukm of hagigah is the acceptance of 
the existence of that to which it is applied whether it is amr, nahy, 
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khdgs or ‘Gmm. The hukm of majaz is the acceptance of the existence 
of that for which it is borrowed whether this is khdgs or “dmrn. 

The garth is every word whose meaning is laid bare and the in- 
tention behind its use is uncovered whether the intention is hagigah 
or majaz. Kindyah (allusion) is the opposite of this, and it is a word 
whose meaning is veiled, unless it is elaborated by a dali. 

‘The actual (hagigah) application is given up in favour of five 
cases: daldlat al-Isti'mal ‘urfan (technical legal usage); daldlat al- 
lafr; siydg al-nazm (syntax); the attribute of the speaker; and mahall 
al-kalam (context) 

It is to be noted that all speech is composed of names, verbs, and 
hurdf. Hagigah and majaz are operative not only in nouns and verbs, 
but also in hurif. 


Chapter 16 


The Second Mode of 
Ijtihad: Reasoning by 
Analogy 


The nature and meaning of giyds has already been explained in Part, 
‘Two. The purpose here is to understand it in relation to ijtihad. As 
stated earlier, the jurist employs the second mode of ijtihdd when 
the first mode of literal interpretation does not cover the case faced 
by him. The first thing to understand, therefore, is the relationship 
between the first mode of ijtihdd and the second, that is, how does 
the jurist move from the first to the second mode. 


16.1 Moving From the First Mode of [jtihad 
to the Second 


‘The movement from the first mode of ijtihdd to the second is un- 
derstood through three types of meaning that a text may imply. 
The details have been explained by Ibn Rushd in his book Biddyat 
al-mujtahid and are summarised below. 

Tbn Rushd says that the meaning of giyds, and hence this mode 
of ytihdd, is understood in simple terms by examining three orders 
of meaning, These are: the higher-order meaning; the lower-order 
meaning; and the equivalent meaning. These meanings have already 
been explained as three types of analogy. 
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|. The example of a higher-order meaning is like saying “fie (!)” 


to parents. If saying “fie” is prohibited, then, other higher-order 
acts like beating them and other forms of abuse are definitely 
prohibited. This is not giyds according to the Hanafis, because 
the meanings like beating and abuse are implied by the literal 
meaning of the text. We saw earlier that they called it daldlat 
al-nass. The ShAfi'ls, however, consider it giyds al-ma‘na, the 
strongest type of analogy. 


‘The lower-order meaning may be explained through the exam- 
ple of riba in food items. A tradition from the Prophet (peace 
be on him) mentions four food items. The question is can these 
meanings be extended to other things. If the attribute of food 
in wheat is to be found in a water-melon, there should be no 
problem in including a water-melon under the prohibition of 
riba on the basis of “food-value” as the underlying cause of 
prohibition. We find, however, that wheat has other attributes 
that may serve as the ‘illah, like measure, weight, and the qual- 
ity of being preserved. Some of these qualities are not found in 
the water-melon. Wheat, thus, has more attributes, and these 
attributes are missing in a water-melon. If the water-melon is 
included in the meaning of food for purposes of riba, it would 
be a movement from a higher-order meaning to a lower order 
meaning, from more attributes to a lesser number of attributes. 
This is considered analogy by the Shafi'ls alone, but the others 
reject it. The others call it giyés ma‘ al-farig, that is, analogy 
in which a distinctive attribute is missing, 


}. There may be cases where we can neither find a higher-order 


meaning or a lower-order meaning. What we do in such cases is 
that we extend the meaning to all equivalent meanings. This is 
the real meaning of giyds and is sometimes called giyds al-'illah. 
Analogy is undertaken in this form by discovering an underly- 
ing cause for the hukm in the text and an identical cause in the 
case faced by the jurist, Qiyds, then, is the transference of the 
hukm not to higher-order meanings or lower-order meanings, 
but to equivalent meanings. 

‘The method of discovering equivalent meanings is not based 
on literal methods. Equivalent meanings are those that serve 
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as the underlying causes of the hukm. In technical terms, such a 
meaning is called the ‘illah. The underlying meaning for which 
‘a hukm has been laid down is first determined. The new case 
faced by the jurist is then examined to see whether it carries 
within it a similar meaning. If it does, the hukm is assigned to 
the new case. If we have two metals, say gold and platinum, 
there is no way we can say gold and also mean platinum. The 
underlying meaning in gold and silver may be determined as 
precious metal as far as the rules of ribd are concerned. If we say 
precious metal, however, the term covers gold, silver, platinum, 
and other precious metals, Take the case of salt among the food 
items mentioned in the tradition of riba One jurist may say 
that the common meaning is food, another may say that it is 
food that can be preserved, while a third may say that if salt is 
subject to riba then other important foods should be subject 
to ribé. The first two jurists would be talking about equivalent 
meanings, while the third would be talking about extending a 
lower-order meaning to a higher-order meaning. 


‘The ShAfi'ls, as already stated, consider the three types of exten- 
sion, through different orders of meaning, as different types of giyds, 
‘The Hanafis, on the other hand, call the first dalélat al-nass or the 
implication of the text, the second as giyds ma‘ al-farig, and the 
third as regular giyds. The second mode of ijtihdd, according 
to the Sh&fi'is would include all three, but according to the 
Hanafis it is confined to the equivalent methods alone. 


16.2 The Methods of Discovering the Under- 
lying Cause (Masdlik al-‘Illah) 


‘The first task for a jurist reasoning on the basis of analogy is to 
find the underlying cause or the ‘illah. Without the ‘illah analogy 
is not possible. The jurists have identified detailed methods for the 
identification of causes of the ahkém in the texts. These are called 
masalik al-‘illah or the methods for discovering the underlying cause, 
‘They are summarised below. 


1, The text (mags). The text itself may indicate the underlying 
cause of the hukm it contains. This would be the strongest 
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co 


type of ‘illah. ‘The indication in the text, however, may not be 
explicit. It may be indicated through pointer (imd’) or other 
hint, The express words are usually “because of this (3 Je) 
or “so that (_$)” and many others. An example is: 


Fo dcx tp oS VS 
‘So that it does not make a circuit between the rich 
among you. (Qur'sn 59 : 7] 


One case of ima’ is when the ‘illah is followed by “fi” (.4) as 
in: 


egal gabe GLlly GLI 
‘The thief, male and female, cut off their hands.[Qur’kn 5 « 38) 


‘This shows that the cause of cutting of the hand is theft 
(sarigah). 


Ijma’. The underlying cause may be determined through con- 
sensus. For example, the ‘illah of guardianship over wealth is 
determined by consensus to be “minority.” From this it was 
extended to other cases as well 


Derivation of the ‘illah (takhrij al-mandt). When the 
underlying cause is not indicated directly by the text or by 
ja’, the jurist derives the cause through ijtiAdd. This is called 
the derivation of the ‘illah or takhrij al-mandt, where mandt is 
something on which another thing is suspended or hung. The 
following methods are used for this: 


(a) Mundsabah (suitability). The jurist may have a number of 
attributes in mind that can possibly be designated as the 
cause of the hukm. He checks these attributes against the 
hikmah of the hukm or even against the ultimate hikam, 
that is, the purposes of the law. If the cause does not 
clash with these values, or is complementary to them, he 
selects it as the underlying cause. For example, intoxica- 
tion is deemed to be a suitable ‘illah for drinking wine, 
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(b) 


(ce) 


16.2.1 


After the 
the jurist 


because it attacks the intellect and preservation of the in- 
tellect is a purpose of the shari‘ah. In reality, suitability 
or mundsabah takes us into the third mode of ijtihad, be- 
cause it yields an underlying cause that is based on the 
hikmah (wisdom) and cannot possibly meet all the condi- 
tions that have been laid down for the underlying cause 
in its definition, 

Dawran, This means the co-existence of the hukm and 
an attribute, that is, whenever the attribute is found the 
hukm is found too. Grapes and grape juice are consumed 
as food although wine is made from them. The jurist finds 
that whenever grape juice develops the attribute of intox- 
ication it is prohibited. He, therefore, selects intoxication 
as the cause. 


Sabr and tagsim. This is a process of elimination of at- 
tributes through division and testing of the attributes, 
Sabr means testing and tagsim means splitting up or di- 
vision. Taking the case of khamr again, assuming that the 
text “each intoxicant is khamr” is not known, the jurist 
finds that wine is a liquid, it is made of grapes, it gives off a 
peculiar smell, and it is an intoxicant, As the jurist is look- 
ing for a stable cause that does alter with circumstances 
and can be extended, he eliminates all the attributes one 
by one after testing them and is left with intoxication as 
the underlying cause. For example, the attribute of being 
made from grapes and peculiar smell cannot be extended 
to others, and being a liquid cannot be extended either, 
he is left with intoxication. 


Discovering the cause in the new case: tahgig 
al-manat 


discovery of the underlying cause for the hukm in the asl, 
tums towards the underlying cause in the new case. This 


is called the verification of the ‘illah in the far’ or tahgig al-mandt. 
Generally, the verification of the underling cause in the new case does 
not need a mujtahid. For example, if a new drink is invented and we 
need to find out whether it is an intoxicant or not, a pharmacist 
may perform a better job than a mujtahid. Some jurists, including 
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al-ShafiT, consider this as ijtihdd too, Al-Shatibt says that this type 
of ijtihdd can never stop. The reason is obvious: it does not need a 
mujtahid. 


16.3 Analogy and the Modern Jurist 


Qiyds al-‘illah (syllogism) usually called analogy is a very strict 
method of interpretation. As compared to this giyds al-shabah is a 
more flexible type of analogy that is used by some jurists and rejected 
by most, It does not involve the mapping of the ‘illah in two paral- 
Jel cases with the precision that is required in giyds al-‘illah, In his 
introduction to Bidgat al-Mujtahid, Ibn Rushd implies that though 
there is great emphasis on giyds al-'‘illah, in practice one finds many 
jurists employing giyds al-shabah, that is, basing their reasoning on 
‘a general resemblance rather than discovering the specific ‘illah. 

Nevertheless, we find that the earlier jurists have worked very 
hard for discovering the underlying causes of the ahkim, There is 
hardly a case in the texts whose underlying cause, where one is to be 
found, has not been derived by the earlier jurists. In fact, in many 
cases one will find not one but several underlying causes for a single 
hukm. The modern jurist, who plans to reinterpret the texts for his 
times, will find a tremendous task facing him in his search for new 
underlying causes. In many if not most cases, he will have to choose 
between the various underlying causes determined by the jurists. 
While we are not implying that the discovery of new underlying 
causes is impossible, we are definitely implying that this will not be 
an easy task. It would be very good if some able researcher were 
to catalogue all the established underlying causes (‘ilal), The first 
mode of itihad is no different. It is for this reason that we find the 
modern jurists picking and choosing opinions out of the work of the 
earlier jurists. As compared to these two modes, the third mode of 
ijtihad has been used sparingly in Islamic law. The jurists do rely on 
the earlier precedents to justify its legality, but the truth is that by 
the time (of al-Shitibi when) it was refined as a methodology, the 
Muslim nations were ready to fall prey to colonialism. The field is 
lying wide open for the modern jurist. 


Chapter 17 


The Third Mode of 
Ijtihad: A Value Oriented 
Jurisprudence 


Qivas is the finding of an exact parallel and it cannot meet all the 
needs of the jurist in solving the multitude of cases faced by him 
‘The jurist needs to move to a more flexible and broader methods to 
meet his needs. The nature of these broader methods is understood if 
we examine the difference between giyds and the wider methods. To 
explain this difference, we have to understand how the jurist moves 
from the second to the third mode of ijtihad. The explanation is 
provided through the example of Khamr! insofar as it takes us from 
the second mode of ijtihad to the third mode 


'The reader may wonder why the example of khamr is used all the time, The 
reason is that it has been constructed for instructional purposes. In reality, 
many jurists would say that you cannot use analogy ot another method for 
‘extending the criminal law, hecause it violates the principle of legality: The 
Hanafis, for instance, do not permit the use of analogy in the criminal law. 
Yet, it must be noted that analogy has not been used by them for creating new 
offences, but it has been used for giving relief in existing offences 
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17.1 Moving From the Second Mode of 
Ijtihad to the Third 


‘The word khamr in its literal sense means wine made from grape 
juice, If we stay with this literal meaning we may not be able to 
apply the Aukm of prohibition to other intoxicants like whiskey, gin, 
beer and so on, things that have not been made from grape juice. This 
is true if we examine the texts of the Qur'an alone and do not look 
at traditions. The problem of extending the hukm of kharar to other 
intoxicants is presented below in the form of a dinlogue between a 
Shafi‘ jurist and a Hanafi jurist. (The example is hypothetical, and it 
is to be noted that giyds cannot be used to extend the law of crimes, 
as it is against the principle of legality upheld in the criminal law), 


ShAfAi‘T: The word khamr is a generic term whose meaning is el- 
ther khimdr (from. khimadr al-mar’ah or the veil of a woman) 
‘Thus, everything that puts a veil over the mind or beclouds the 
mind is covered by this term and is thus prohibited. On the 
other hand, the meaning could also be derived from khair 
or takhmnir, which means fermentation. The word, therefore, 
applies to every liquor prepared through fermentation, With 
this meaning the hukm can be extended either literally to all 
higher-order and lower-order meanings, and even to equivalent 
meanings, thus, prohibiting all liquors not mentioned in the 
hukm by name 


Hanafi: Khamr is not a generic term; it is just a name like any 
‘other name: Asad (lion), Shayr (lion) Khan? and so on. When 
names are given to things or persons, it is not because of some 
inherent quality or attribute in such things or persons; they are 
assigned only for identification and not for extension by law to 
other things with the same qualities, 


ShAfit: I disagree. Names can be extended through their underly- 
ing meanings, but even if it is conceded that they cannot, we 
do not face a problem in the case of khamr. All we have to do is 
to discover the underlying cause (‘illah) and extend it through 


"A name very common in the northern parts of Pakistan, and used by Rudyard 
Kipling for the Bengal tiger; Shayr means lion/tiger 
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analogy. The underlying cause is “intoxication” and this mean- 
ing enables us to extend the hukm to all intoxicants, that 1s, 
all things with an equivalent meaning or ‘illah. Each beverage 
that intoxicates can be given the hukm of kharr. 


Hanafi: Intoxication or being an intoxicant is not a valid ‘illah for 
khamr. Had this been the ‘lah, only intoxication from khamr 
would be prohibited; drinking a drop or a small quantity would 
not have been prohibited, because this does not intoxicate. We 
see, however, that such small quantities are prohibited in case 
of khamr even though they do not intoxicate. The truth is that 
khamr is prohibited for itself, it has no “illah, Intoxication, 
on the other hand, is prohibited separately by other texts. As 
khamr is probibited for itself we are not permitted to drink 
even a drop. 


ShAfi'l; We still think that intoxication is a valid “ilah for khamr, 
and drinking of small quantities is prohibited, because it leads 
to addiction and the consumption of more and more. 


Hanaff: Now you are not talking about the ‘lah (underlying cause) 
of khamr, but about the hikmah (underlying wisdom). Hikmah, 
as you know cannot be a valid ‘illah, because it cannot be a 
sabe cause. It varies from person to person and with circum- 

es. (The Hanafi jurist is saying that you are no longer in 

ise ae where giyds of finding an exact parallel is used). 


‘Shafi't: We also know that wine and gambling lead to enmity, ha- 
tred and ultimate corruption. This appears to be a powerful 
and convincing reason to prohibit Ahamr, and even a drop of 
khamr. Intoxication, therefore, appears to be a suitable ‘illah 
that conforms with other practices of law. 


Hanafi: You have now moved to the higher genera of causes and 
are no longer talking about regular giyds, which we call giyas 
al-‘illah. 


The dialogue shows that giyds or the second mode of ijtihad is 
based upon reasoning from a determined stable cause that is suitable 
for becoming an ‘illah. The stable cause is used to extend the rule 
to an exact parallel. The third mode of #tthad, on the other hand, is 
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based on reasoning from general principles based on the hikmah or 
wisdom of the underlying rule. 


17.2 The Interplay Between General Princi- 
ples and the Magasid al-Shari‘ah 


‘The previous discussion shows that the moment the jurist starts using 
the hikmah or the wisdom underlying the texts for the extension of 
legal rules, he is not practising giyds, but a much wider methodology. 
Most general principles are based on the Aikmah of the laws and it 
is through these general principles that the jurist extends the law 
through a methodology that we have called the third mode of ajtihad. 

‘To understand the third mode of itthad we have to understand 
fully the meaning of general principles, We also have to sec how 
general principles are formed in Islamic law. 

A general principle in Islamic law is a generalised explanation 
for the ‘illah. Take simple example of the curtailment of prayer 
during journey. Islamic law permits the curtailment of prayer or even 
the postponing of the fast to anyone proceeding on a journey. The 
underlying cause (‘illah) for this rule is “journey.” This is a stable 
cause, which means that it will not change according to circumstances 
or vary with persons. It does not matter to this cause whether i 
raining, or is very hot, or the weather is very pleasant. The rule will 
remain the same or stable for everyone. It also does not matter to 
this rule if someone is travelling by plane or railway or on horseback 
or on foot; the rule for journey will always remain the same, 

A little reflection reveals, however, that the underlying wisdom 
of this rule of curtailment of prayer, while on a journey, is that a 
traveller usually faces some hardship (mashaggah). Focusing on this 
wisdom, we can draw broad generalisation: Whenever the subjects 
face hardship, the law will grant some exemption. This generalisation 
is an explanation for the exemption given by the law. It tells us that 
on a journey a traveller is likely to face hardship and is, therefore, en- 
titled to some exemption. A general principle is, thus, an explanation 
for the rule. 

If the general principle we have derived above is used to extend 
the law it can cover many cases. All cases of hardship, whatever 
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their nature, will be settled according to this principle, Using gen- 
eral principles makes the extension of the law very flexible and easy. 
An uncontrolled use of general principles, on the other hand, might 
mean that we are no longer sure whether the intention of the Law- 
giver is being followed. For this reason, Muslim jurists usually avoid 
reasoning from the hikmah or wisdom underlying the texts, 
Ignoring this hikmah completely, however, would also not be a 
practical solution, especially when there are numerous new cases re- 
quiring decision. The jurists have, therefore, devised a methodology 
or methodologies for the use of general principles in settling the law. 
‘These methodologies, for the sake of convenience, have been collec- 
tively called the third mode of ijtihdd. Examples of this mode of 
ijtihdd were provided during the study of maslahah mursalah. 


17.3. A Value Oriented Jurisprudence 


‘The third mode of ijtihdd presents an area of discretion to the mu- 
jtahid, He has the opportunity to formulate a new principle and to 
use it after verifying it against the purposes of Islamic law as well 
as its general principles. This process of verification is, in fact, a 
methodology for controlling the absolute discretion of the jurist, The 
methodology may be designated as theory of values or a theory of 
interests. In Western law too similar developments have taken place 
in the present (20th) century. It will be instructive to examine these 
developments briefly, 

‘The idea of natural law has had a very powerful influence on 
Western jurisprudence. This idea signifies three things: 


1. That there is a body of universal principles that are acceptable 
to most nations and their legal systems. 


2. ‘That the positive law of a country or the man-made law must 
conform to these principles in order to be valid. In other words, 
the content of the positive laws must conform to the ultimate 
universal principles. 

3, That this body of laws is discoverable by human reason. 


‘The idea of natural law has passed through many stages. In some 
stages it has been closely associated with religion, while in others 
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it has been considered a pure invention of human reason, Natural 
law saw a decline with the rise of the scientific spirit and the growth 
of positivism. There has, however, been a revival of this law in the 
20th century. In its modern form the idea of natural law is inclined 
more towards a value oriented jurisprudence. Even sociological ju- 
risprudence, as developed by Roscoe Pound and others, has led to 
the development of several categories of interests. Each legal dispute 
is seen as a clash between interests, and it is the function of law to 
reconcile these interests or values. 

Dias has devoted a whole chapter to values in his book on ju- 
risprudence. In his view, the ultimate values that are identified by 
‘Western jurisprudence are: (1) national and social safety; (2) sanc- 
tity of the person; (3) sanctity of property; (4) social welfare; (5) 
equality; (6) consistency and fidelity to rules, principles, doctrine 
and tradition; (7) morality; (8) administrative convenience; and (9) 
international comity. 

A closer examination shows that most of these interests are iden- 
tical to the five purposes of Islamic law or the magésid al-shari’ah, 
What is interesting is that their use is also similar and so is the 
methodology. 

Dias has shown that in statutory interpretation, in the use of 
precedents and the employment of customs, there is always an ele- 
ment of discretion. It is this element of discretion that enables the 
judge to extend the law to new situations. In the use of this discre- 
tion, however, the judge is not free. He is bound by standards that 
require him to do justice in accordance with the value structure and 
the reconciliation of interests. 

A comparison of the judicial method in Western law with the 
methodology of the Muslim jurists based on the third mode of ijtihad 
shows that there are quite a few similarities in the two methods. Yet, 
there are several vital differences too and it is important to identify 
these differences. 


17.3.1 Distinction between the value system in Islamic 
law and Western jurisprudence 


1. The first distinction pertains to the discovery of good and evil 


or right and wrong through the use of reason. These are issues 
of morality. The question is whether reason can be a source 
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of law independently of the shari‘ah? In other words, can we 
rely on natural law as a guide for lawmaking? The majority of 
the Muslim jurists held that the guide for right and wrong is 
the shari‘ah and reason alone is not a reliable guide. A brief 
comparison was made in the chapter on the Hakim in the first 
part of this book. 


2. The second distinction flows from the first: the values upheld 
by Western legal systems are based on human reason, while 
the values upheld by the shari'ah have been determined by the 
Lawgiver. This was explained in detail under the meaning of 
maglahah in the chapter on the purposes of Islamic law. 


3. There are two concepts of rationality. The first gives us certain 
and infallible knowledge, which is called definitive (gat‘f) in 
Islamic law. The second concept of rationality gives us reason- 
ably reliable knowledge, but it does not reach the level of the 
first type, The values determined by the sharf‘ah convey the 
first type of knowledge, because they have been determined by 
Allah, the ultimate Lawgiver. The values upheld by Western 
legal systems do not belong to the first category of rational- 
ity as their source is human reason. Hans Kelsen and Alf Ross 
have actually denied that justice can be based on such val- 
ues, because a clash of these values reveals the irrationality of 
their structure. Bodenheimer, after analysing the views of such 
jurists, has tried to show that even the second concept of ratio- 
ality presents a viable basis for such values, especially when 
they are supported by empirical or scientific evidence. 
Muslim jurists, on the other hand, do not find the conflict of 
values to be irrational. They explain this conflict through the 
operation of various types of rights and the rules of preference. 
‘These rules were explained under the discussion of the principle 
of maslahah. 


The above discussion is intended to show that the third mode of 
ijtihdd provides a viable methodology for the Muslim judges, espe- 
cially those of the higher courts. This methodology, combined with 
the methodology of the fagih discussed in the next part, can yield an 
efficient and modern legal system. 
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it has been considered a pure invention of human reason, Natural 
law saw a decline with the rise of the scientific spirit and the growth 
of positivism. There has, however, been a revival of this law in the 
20th century. In its modern form the idea of natural law is inclined 
more towards a value oriented jurisprudence. Even sociological ju- 
risprudence, as developed by Roscoe Pound and others, has led to 
the development of several categories of interests. Each legal dispute 
is seen as a clash between interests, and it is the function of law to 
reconcile these interests or values. 

Dias has devoted a whole chapter to values in his book on ju- 
risprudence. In his view, the ultimate values that are identified by 
‘Western jurisprudence are: (1) national and social safety; (2) sanc- 
tity of the person; (3) sanctity of property; (4) social welfare; (5) 
equality; (6) consistency and fidelity to rules, principles, doctrine 
and tradition; (7) morality; (8) administrative convenience; and (9) 
international comity. 

A closer examination shows that most of these interests are iden- 
tical to the five purposes of Islamic law or the magésid al-shari’ah, 
What is interesting is that their use is also similar and so is the 
methodology. 

Dias has shown that in statutory interpretation, in the use of 
precedents and the employment of customs, there is always an ele- 
ment of discretion. It is this element of discretion that enables the 
judge to extend the law to new situations. In the use of this discre- 
tion, however, the judge is not free. He is bound by standards that 
require him to do justice in accordance with the value structure and 
the reconciliation of interests. 

A comparison of the judicial method in Western law with the 
methodology of the Muslim jurists based on the third mode of ijtihad 
shows that there are quite a few similarities in the two methods. Yet, 
there are several vital differences too and it is important to identify 
these differences. 


17.3.1 Distinction between the value system in Islamic 
law and Western jurisprudence 


1. The first distinction pertains to the discovery of good and evil 


or right and wrong through the use of reason. These are issues 
of morality. The question is whether reason can be a source 
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of law independently of the shari‘ah? In other words, can we 
rely on natural law as a guide for lawmaking? The majority of 
the Muslim jurists held that the guide for right and wrong is 
the shari‘ah and reason alone is not a reliable guide. A brief 
comparison was made in the chapter on the Hakim in the first 
part of this book. 


2. The second distinction flows from the first: the values upheld 
by Western legal systems are based on human reason, while 
the values upheld by the shari'ah have been determined by the 
Lawgiver. This was explained in detail under the meaning of 
maglahah in the chapter on the purposes of Islamic law. 


3. There are two concepts of rationality. The first gives us certain 
and infallible knowledge, which is called definitive (gat‘f) in 
Islamic law. The second concept of rationality gives us reason- 
ably reliable knowledge, but it does not reach the level of the 
first type, The values determined by the sharf‘ah convey the 
first type of knowledge, because they have been determined by 
Allah, the ultimate Lawgiver. The values upheld by Western 
legal systems do not belong to the first category of rational- 
ity as their source is human reason. Hans Kelsen and Alf Ross 
have actually denied that justice can be based on such val- 
ues, because a clash of these values reveals the irrationality of 
their structure. Bodenheimer, after analysing the views of such 
jurists, has tried to show that even the second concept of ratio- 
ality presents a viable basis for such values, especially when 
they are supported by empirical or scientific evidence. 
Muslim jurists, on the other hand, do not find the conflict of 
values to be irrational. They explain this conflict through the 
operation of various types of rights and the rules of preference. 
‘These rules were explained under the discussion of the principle 
of maslahah. 


The above discussion is intended to show that the third mode of 
ijtihdd provides a viable methodology for the Muslim judges, espe- 
cially those of the higher courts. This methodology, combined with 
the methodology of the fagih discussed in the next part, can yield an 
efficient and modern legal system. 
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17.4 Maslahah and the Modern Jurist 


We must add here that the writings of some modern scholars on 
maslahah and the magdsid al-shari‘ah imply that the purposes of 
Jaw can be used for the derivation of the law all by themselves, that 
is, without reference to the general principles in the rest of the law. 
As pointed in this book under the discussion of the purposes of law 
and in an earlier work—( Theories of Islamic Law)—we have tried to 
show that there are various kinds of general principles in Islamic law. 
Al-Ghazali has described them in detail. The jurist must use one of 
these principles to settle a case that comes to him for decision. If 
he cannot find an existing principle suitable for his needs in this 
case, he may formulate a principle that he thinks is applicable and 
which he believes to be compatible with the remaining principles of 
the law. Once he has done this, he is under a duty to justify this 
principle in the light of the magasid showing which interest or value 
is preferred over others by this principle. In addition to this, he must 
show that it meets all the conditions that al-Ghaz&li has stipulated 
for the justification of the principle, 

While we are relying heavily on al-Ghazali here, we do not mean 
that there can be no other methodology for justifying the principle 
formulated by the jurist. In fact, this area of interpretation offers 
vast opportunities to scholars occupied with the study of Islamic law 
of developing and refining this methodology. There are many grey 
areas that need to be clarified, especially those pertaining to the 
relationship between the rights of God, the fundamental rights of 
the individual granted by the shari‘ah and the interests of the state 
or public interest. This is also an area where the methodology of the 
fagih discussed in the next part and that of the mujtahid appears to 
overlap. 


Chapter 18 


Abrogation (Naskh) and 
Preference (Tarjth) 


A discussion of ijtihdd cannot be complete without an examination of 
the doctrine of naskh (abrogation) and the rules of tarjth (preference 
and reconciliation of the different evidences on a single issue), 

It may be mentioned at the outset that the issue of abrogation 
has been the subject of debate in modern times. When it is examined 
from the perspective of the layman, he finds it difficult to rationally 
accept that a verse of the Qur'an can be abrogated, especially when 
this is claimed to have been done through the Sunnah on a few occa- 
sions. Accordingly, many Muslim scholars have denied this doctrine 
altogether. The Orientalists have their own view on the issue and 
they employ the doctrine for constructing the history of the Islamic 
texts. Some learned scholars have tried to show how the occasions 
where abrogation is claimed can be explained in other ways that do 
not rely on this doctrine. Notable among these scholars is Shah Wali 
Allah, Even some earlier jurists did not accepted it, but the Sunni 
schools have accepted the doctrine unanimously. It is not possible 
for us to record here the debates over this issue, and we will present 
here the point of view of the vast majority of Muslim jurists who 
accept this doctrine. We will, however, note at the end some of the 
logical and methodological problems that can arise as a result of 
the rejection of the doctrine. The reader will obviously form his own 
opinion, 
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18.1 The Doctrine of Abrogation (Naskh) 


‘The literal meaning of naskh is cancelling or transferring, In its tech- 
nical sense it is used to mean the “lifting (raf‘) of a legal rule through 
1a logal evidence of a later date,” The abrogating text or evidence is 
called ndsikh, while the repealed rule is called mansikh, 

All the four Sunni imously accept the doctrine of 
abrogation, though they may disagree on the details. Most of the 
independent jurists also accepted thix doctrine, It may, therefore, 
be assumed to be a kind of consensus. The concept of “repeal” and 
werriding, Laws” is a necessity in a Jegal system and Islamic law 
acknowledges it. Such repeal in the texts, though, could only occur 
during the lifetime of the Prophet (peace be on him), that is, abro- 
gation where claimed comes from the Lawgiver; it ix not the work of 
the jurists. 

According to al-Sarakhst the Jews did not accept this concept in 
their legal system. Perhaps, the reason for this was that they had very 
little chance of implementing their system through a state, and their 
law has remained theoretical having been developed mostly during 
the diaspora. It is only in the modern titnes that they have been able 
to establish a state 

Although some modern Muslim scholars have tried to deny the 
doctrine of abrogation, the doctrine was firmly established within 
the Islamic legal system by the unanimous agreement of the schools 
of law and their jurists. 


hools uni 


18.1.1 Examples of repealing and overriding laws 


One of the earliest cases of repeal of an earlier command was the 


directive to change the direction of the giblah from Bayt al-Maqdas 
to al-Masjid al-Haram. The repealing verse is: 


ns JG GF Bs IG Lan y des clit gj ob 
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‘We see the turning of thy face (for guidance) to the heavens: 
now shall We turn thee to a Qiblah that shall please thee. Turn. 


then thy face in the direction of the Sacred Mosque: wherever 
ye are, turn your faces in that direction. (Qur'an 2:14] 
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Naskh is total (kulls), where it may lift the entire law and sub- 
stitute another one for it, or it may be partial (juz't), when the law 
is repealed for a certain class alone. This is what may be called the 
overriding of a general law by a special law. For example, a general 
law in the Qur'an provides penalties for all those who falsely accuse 
chaste women of sexual intercourse. It then provides a special law in 
the case of spouses accusing each other of unchastity. The provisions 
of the general law are not applicable to spouses, because the special 
law overrides that provision 


18.1.2 The wisdom behind the doctrine of abrogation 


It is generally acknowledged that Islamic law works for the interest 
(maslahah) of human beings. Interests may keep on shifting with a 
change in circumstances, and the law adjusts accordingly. The law 
was laid down in the period of the Prophet (peace be on him) grad- 
ually and in stages. The aim was to bring a society steeped in im- 
morality to observe the highest standards of morality. This could not 
be done abruptly. It was done in stages, and doing so necessitated 
repeal and abrogation of certain laws. 


18.1.3 Distinction between naskh (abrogation) and 
takhgis (restriction) 

‘The concept of overriding laws (naskh juz’t) is sometimes confused 
with restriction (takhsig). The similarity between the two is that both 
annul a rule for a certain class of people. The difference between the 
two is that in the case of abrogation the rule has become applicable 
to all without distinction and a later evidence comes and removes it 
for certain people. In other words, the rule had become applicable 
and an obligation was created before it was removed. In the case of 
restriction, the general rule is not established for a class of people 
ab initio, because the restricting evidence was read with the general 
evidence; it did not become operative at a later date. 

It is for this reason that some jurists stipulate that the abrogating 
evidence should be separate from the obligation creating evidence, 
while the restricting evidence should accompany the obligation cre- 
ating evidence. Others do not consider this to be an effective distinc- 
tion. The main difference is that an abrogating evidence operates 
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after the obligation has been created, while a restricting evidence 
operates before the creation of the obligation. 


18.1.4 Types of abrogation 


Abrogation is of two types: explicit and implicit, Explicit abrogation 
takes place when the Lawgiver has explicitly stated that a rule is 
abrogated. For example, the Prophet (peace be on him) said “I used 
to forbid you from visiting graves, but you may do so now.” 

Implicit abrogation takes place when the Lawgiver has not ex- 
pressly pointed out the abrogation, but has laid down a new rule 
that conflicts with an earlier rule and there is no chance of recon- 
ciling the two provisions. An example is the period of ‘iddah for a 
woman after the death of her husband. Verse 240 of al-Baqarah pro- 
vides as under: 


tel ab Jott SE eet Ses ts T Sass Se Se cally 
‘Those of you who die and leave widows should bequeath for their 
widows a year's maintenance without expulsion. [Qur’An 2:240) 
‘This verse implies that a woman whose husband has died has to wait 
for a whole year. This was the rule in the early days of Islam, till the 
following verse was revealed: 
tyes ell Sel Spell Gada UetaT Saskes Re Sadie cells 


If any of you die and leave widows behind; they shall wait con- 
cerning themselves four months and ten days. (Qur'an 2:234] 


‘This verse indicates that the waiting period is four months and ten 
days. This verse, therefore, acts as an abrogating verse for the earlier 
rule, because it was revealed later. 


18.1.5 The attributes of the abrogating and abrogated 
evidences 


Abrogation always proceeds from the Lawgiver. It is, therefore, nec- 
essary that both types of evidences, the abrogated and abrogating, 
must have existed during the period of revelation. The jurist dis- 
covers the dates alone. The main rule for the evidences is that the 
abrogating evidence be of the same legal strength as the abrogated 
evidence. This leads to a number of sub-rules, 
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1, One text of the Qur'an can abrogate another text. 


2. The mutawatir sunnah can abrogate the rule in the Qur'an, 
and vice versa, as both are definitive (gat‘t) and the source of 
both is revelation. 


3, A khabar wahid can abrogate another khabar wahid. 


4. Ijma" cannot abrogate the texts, and vice versa, as it always 
takes place after the death of the Prophet (peace be on him) 
and abrogation occurs before it. 


5, Abrogation is not permitted through analogy, and one analogy 
cannot abrogate another analogy. 


18.2 Justification for the Doctrine of Abro- 
gation 


‘The doctrine of abrogation has been described very briefly above. 
We have also tried to describe some fine distinctions, drawn by the 
jurists, between abrogation (naskh kullé) and takhgiy (restriction), 
also called naskh juz't or partial abrogation. While the doctrine of 
abrogation is rejected by many modern scholars, very few object 
to takhgig (restriction). If we look that the issue in a non-technical 
and objective way, we find that there is no difference between the 
two processes, except in the quantum of the effect they have on an 
existing rule. 

For example, one verse of the Qur'an prescribes in general terms 
that any person, male or female, indulging in unlawful sexual inter- 
course is to be awarded a hundred stripes. This is a general com- 
mand and in the absence of a restricting evidence it would apply to 
all those who commit this offence. After this, another verse says that 
the penalty for the same offence committed by a married slave-girl is 
half that for free women. The result is that the rule for the slave-gir: 
is altered by restricting the general application of the first verse. 

In this case, it does not really matter whether we call it abrogation 
or restriction. The result is that the earlier general rule, which applied 
to the slave-girl as well, is not longer applicable to her. It may be 
argued that the rule was not contained in the general meaning in the 
first place and we came to know about this on reading the second 
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verse. In other words, the two texts are deemed to apply separately 
to two separate situations. The jurists would reply that this is how 
the rules will be applied and there is no conflict between the sources 
of the sharf‘ah. Yet, the conflict remains in the minds of human 
beings when try to rationalise these rules and relate them to each 
other for analytical consistency within a legal system. Thus, the jurist 
would say that the general rule is that one hundred stripes are to be 
applied to every fornicator, but in the case of the slave-girl the rule 
has changed. The latter is now a case exempted from the general 
rule and subject to a special rule. On the basis of this reasoning the 
jurists would say that those who do not accept abrogation will also 
have to give up the principle of takhsis or restriction of one text by 
another, because there is no fundamental difference between the two, 

Can a system of interpretation work if it accepts neither abroga- 
tion nor restriction? To our mind this is possible theoretically, but it 
will give rise to a highly literal system of interpretation. Such a literal 
system may work for the ‘ibédat, but when it comes to a modern legal 
system, requiring analytical consistency for the further development 
of rules, it is bound to fail. 

We, therefore, conclude that the process of abrogation, when con- 
sidered in a general way, without all the technical distinctions, ap- 
pears to be the same as the restriction of the meaning of one verse by 
another, except in the extent of its impact, In our view, those who 
deny the doctrine of abrogation must logically deny the possibility 
of restriction of meanings (takhsis) in the texts as well. God knows 
best. 


18.3 The Rules of Preference (Tarjih) 


‘There is no conflict between the texts or evidences of the shari‘ah, 
‘The conflict lies in the mind of the mujtahid. The primary reason for 
this is that he does not know the dates on which the evidences were 
revealed. Where the dates are known, the jurist follows the doctrine 
of abrogation. In case he does not know the dates, he adopts the 
methods of preference (tarjih) and reconciliation (jam*). The rules 
of preference are as follows: 


1, The explicit meaning (nas) is preferred over the manifest 
meaning (zahir). 
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2. The elaborated meaning (mufassar) is preferred over the ex- 
plicit meaning (nass). 


3. The muhkam is preferred over all other meanings. 


4. The rule established through a plain reading of the text (“ibarat 
al-nass) is preferred over one proved through an indirect impli- 
cation (isharat al-nass) 


5. The rule established through an indirect implication (isharat al- 
naga) is preferred over one established through its implication 
(dalalat al-nags). 


6. Preference is undertaken through the power of the argument 
rather than through the number of evidences. This haa some 
sub-rules: 


(a) The evidences from the Book and the Sunnah are pre- 
ferred over analogy. 

(b) Jjma* is preferred over analogy. Consensus is definitive 
and will be preferred over probable evidences in case of 
conflict. It is for this reason that al-Ghazall sates that the 
first thing a jurist must do is to find out if a consensus 
has occurred on the point under consideration, 

(c) A mutawatir tradition will be preferred over a khabar 
wahid. 

(d) A khabar wahid transmitted by a Companion who enjoys & 
reputation as a jurist will be preferred over another khabar 
wahid transmitted by a Companion who does not enjoy 
such reputation. 


‘There are a large number of other rules, but the above should suffice 
as a representative sample. 


18.3.1 Reconciliation (jam‘) 

Before preferring one evidence over another, the jurist tries his best to 
reconcile the conflicting evidences wl.cz the two texts are of the same 
strength. For example, in the case mentioned above under implicit 
abrogation regarding the waiting period of a woman whose husband 
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has died, some jurists have maintained that there is no abrogation 
and the texts can be reconciled. They maintain that there are two 
periods mentioned for two separate cases. The longer period, of one 
year, is to be followed in case the woman is pregnant and she awaits 
delivery of the child. 


Part IV 


The Fagth and His 
Methodology 


Chapter 19 


Taqltd as a Methodology 


Taglid, as generally understood, means following the opinion of the 
schools of Islamic law in matters of conduct. Thus, a Hanafi follows 
the opinion of the Hanafi school, while a Shafi'l follows the opinion of 
the Shafi'T school. As opposed to this, ijtihdd means that the person 
in need of an opinion does not follow the opinion of any school, but 
derives the rule of conduct for himself directly from the sources of 
Islamic law. Such a person would obviously be designated as a muj- 
tahid, and the mujtahid must have some basic qualifications that we 
have studied in the previous chapters. Further, the mujtahid must 
follow a system of interpretation: either an established system of a 
school or one that he has devised for himself. All persons who cannot 
Jay claim to the status of a mujtahid, due to the lack of requisite qual- 
ifications and skills, must follow the opinion of some mujtahid, that 
is, they must perform taglid. Yet, we find that in modern times many 
scholars have condemned taglid, and have insisted on the necessity 
of ijtihad. 

‘The reason for this is that in the writings of some of the earlier 
jurists taglid is considered mandatory for all jurists and independent 
ijtihdd is not permitted. This is also termed as the “closing of the 
gates of ijtihdd.” There have been many discussions on this issue in 
modern figh literature. In the light of these discussions, many modern 
scholars maintain that the doors of ijtihdd were never closed and this 
activity should be carried on in the modern world, and taglid should 
be shunned. 

Do these scholars mean that every layman should interpret the 
sources of Islamic law for himself and should avoid following the 
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opinions of the schools of law? Do they mean that some scholars 
should undertake ijtihad and the rest should follow their opinions? 

‘There is another form of taglid too, in which a layman does not 
follow one school, but chooses whichever opinion he likes from one of 
the schools. Thus, a scholar may choose an opinion from the Hanaft 
school today and tomorrow he may choose one from the Shafi'T school 
or from some other school for that matter, Is this taglid or itihad, 
or is it something else? 

Our purpose in this chapter will be to answer most of these qi 
tions and to determine the exact scope of taglid as well as its utility 
in the present times, if any. In doing so, we will determine the fune- 
tion of the jurist whom we have called the fagih, as distinguished 
from the mujtahid. 


19.1  Taglid as a Basis for the Islamic Theory 
of Adjudication 


In the previous part, while discussing ijtihad, we stated that ijtihad 
is a legislative function, because it lays down the law for the first 
time. As compared to ijtihdd, the purpose of taglid is to lay down a 
methodology for the fagih for discovering and applying the law in the 
light of the already settled law. This is the function of the modern 
judge too, who discovers the law from the statutes and precedents 
to settle the disputes brought to him. It is not the task of the judge 
to legislate or lay down new law in his judgements. If he does this, 
he is encroaching upon the function of the legislature. Here we are 
following the generally accepted view and we are not concerned with 
the debate that questions whether the judge really discovers the law 
and applies it or whether he does legislate. 

In Islamic law, the task of the fagih appears to be the same as 
that of the modern judge who is settling issues of law and fact. The 
doctrine of taglid furnishes us the basic material for developing an 
Islamic theory of adjudication. In the introduction to this book we 
stated that the discipline of ustil al-figh provides us with the basic 
raw material and the structure through which work on the Islamic 
theory of adjudication can be carried out, just like it provides us 
with a methodology for the Islamic theory of legislation in the form 
of ijtihad. It would be naive to expect that usd al-sigh provides us 
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with fully developed theories of legislation and adjudication that can 
be just picked up and implanted in a modern legal system. It does, 
however, provide us with substantial raw material with which we can 
easily build. 

In this chapter, it is our task to show what raw materials are 
provided by the doctrine of taglid. There is also a need to understand 
this doctrine in depth because it has been unjustly condemned by 
many modern scholars and blamed for the stagnation that is faced 
by the Islamic legal system 


19.2 The Literal Meaning of Taglid 


The word taglid is derived from galadah, which is an ornament tied 
around the neck (like a necklace)! or it is the strap that holds the 
sheath of the sword and is usually swung around the shoulders. The 
word galddah is also used to mean the strap by which a piece of 
wood is hung from the neck of an animal; it prevents the animal 
from running astray, because it strikes it on the knees when it tries 
to run. In this sense, the word taglid carries a restriction within it, 
and this restriction is found in the technical meaning of the term 


19.3 The Technical Meanings of Taqlid 


In its technical sense, tagifd is defined by Ibn al-Hajj as “acting upon 
the word of another without hujjah (proof or lawful authority)."? 
‘There are two ways in which this definition has been understood, 
\d has led to some confusion about the meaning and role of taglid 
the present times. 

‘The first meaning is assigned by modern writers, Abdur Rahim, 
for example, understands it to mean the following of the opinion of 
another without knowledge or authority for such opinion.’ In other 
words, when a person asks a jurist for an opinion, he should not ask 
him about the basis for his opinion, whether it has been derived from 


+ Mubammad iba ‘AIT al-Shawkanl, Irshad al-Fuhsl (Cairo, 1327 AH) 246. 

* Thu al-Hajj, al-Tagrir wa al-Tahbir (Baliq, 1316 AH) vol. 3, 340. This is the 
generally accepted definition and can be found in the works of al-Ghaz8ll and 
others, 

+ Abdur Rahim, Muhammaden Jurisprudence, 171. 
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the Qur'an, the Sunnah or ijmé* or some other source; he should 
follow it without question. This meaning is accepted generally by 
most modern writers, and it is this form that they condemn. The 
earlier jurists do not understand the meaning of the definition in this 
way. 

According to the earlier jurists, the word hujjah means permission 
given by the shari‘ah. Taglid, therefore, means following the opinion 
of another when the shari‘ah has not given permission to do so. 
This meaning makes toglid unlawful, that is, whoever follows the 
opinion of another without permission of the shari‘ah, is committing 
an unlawful act, 

Following the opinion of a jurist does not fall within this meaning 
of taglid. The Muslim jurists maintain that following the opinion 
of a qualified jurist is permitted by the shariah, and is not taglid. 
‘This means that there are two types of taglid: prohibited taglid and 
permitted taglfd. To understand this thoroughly, the hukmn of ijtihdd 
as well as that of taglid needs to be examined, 


19.4 The Hukm of Taglid and Ijtihad 


Taglid, as defined above, is null and void (bdtil) or prohibited 
(harém) according to the earlier jurists, whereas ijtihdd is obliga- 
tory (wajib). This Auk is applicable to all. For the mujtahid it isa 
universal obligation, and it is incumbent upon him to derive the rules 
directly from the texts of the Qur'an and the Sunnah. Por the layman 
it is a communal obligation, that is, someone in the community must 
undertake ijtihad. 

This means that following the opinion of another, without the 
permission of the shari“ah, is unlawful, and is called faglid. The hukm 
of such taglid is that it is null and void. If this is the case, why do 
‘some people follow the opinions of jurists in their schools? 


19.5 Taglid in Law is an Exemption from the 
General Rule of Prohibition 


‘To understand the meaning of taglid in law, let us examine the defi- 
nition again. According to the jurists, the use of the word Aujjah in 
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the definition, “acting upon the word of another without hujjah,” ex- 
cludes this activity from the meaning of taglid. Al-Shawkani explains 
that the use of the word hujjah excludes the following four types of 
activity from the meaning of prohibited taglid: 


* Acting upon the words of the Prophet (peace be on him) is not 
prohibited taglid. 


* Acting upon ijmé* is not prohibited taglid. 


* Acceptance of the word of an upright (‘ad!) witness by the gadr 
is not prohibited taglid 


© The layman acting upon the word of a jurist is not performing 
prohibited taglid* 


‘The Hanafi jurists may add a fifth case to this; acting upon the 
opinion of a Companion of the Prophet is not prohibited taglid. These 
cases do not fall under condemned or prohibited tagltd, because the 
shari'ah has permitted all these forms; a hujjah (proof) exists for 
such permission. Some of these cases are obvious, but the case of the 
Jagih is explained by al-Ghazali as follows: 


If it is said that you have condemned taglfd, and this (lay- 
‘man's tagitd of the jurist) is the very essence of taglid, we shall 
respond that taglid is the acceptance of an opinion without 
hugjah, but following the opinion of the muftt has been made 
obligatory (wdyib) for the layman through the dalif (evidence) 
of dma’, just as it is obligatory for the judge to accept the 
statement of (an ‘adl) witness.* 


The authority permitting this activity, and excluding it from the 
meaning of taglid is ijma". Following the opinion of the jurist by 
the layman, therefore, cannot be called prohibited taglid, that is, 
condemned taglid. 

Some jurists exclude some more cases from the meaning of con- 
demned taglfd on the basis of the principle of necessity (dardrah). 
‘The founder of the Maliki school, Malik ibn Anas, is said to have 
permitted fourteen cases of taglid. A few of these are given below: 


“ AlShawkdot, Irshad ol-Fubi, 246. 
* AlL-Ghazall, al-Mustasfé min ‘Tim al-Uyal, vol. 2, 384. 


332 Islamic Jurisprudence {19.7 


« It is permitted to the layman to accept the opinion of a doctor 
(tabib). 


© It is permitted to accept the opinion of a trader in the valuation 
of property (as an expert). 


© The buyer is allowed to accept the opinion of the butcher that 
the meat he is buying has been properly slaughtered, 


© The statement of a child bringing permission to the guest at 
the door that he is allowed to enter may be accepted by the 
guest. 


This shows that taglid is a part of our daily lives and we are 
indulging in some form of taglid at each step. The truth of this claim 
is driven home when we examine our modern legal system. 


19.6 Taglid in the Pakistani Legal System 


‘The Constitution of Pakistan permits taglid in articles 189 & 201. 
‘These articles make the judgements of the Supreme Court binding on 
all courts and the judgements of the High Courts binding on courts 
subordinate to them. The doctrine of precedent and stare decisis are 
nothing more than institutionalised forms of taglfd. When the lower 
courts follow the opinions of the higher courts they are undertaking 
taglid. 

In addition to this, laymen accept the opinions of lawyers in their 
daily legal problems. Likewise, the courts accept the statements of 
witnesses, unless their veracity is challenged. The opinions of experts 
are accepted in a host of other matters. 

The conclusion we may draw from this is that taglid is an essential 
principle of our daily lives and is based upon division of labour where 
some persons specialise in certain areas and become experts, The 
mufti or the fogih is an expert in his area and there should be no 
hesitation in accepting his opinion by those who are laymen in his 
field of specialisation. 
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19.7 Taglid and the Islamic Legal System 


In the Islamic legal system, the system of taglid or following prece- 
dents is implemented through the schools of law. The founder of a 
school has two functions: he lays down the ugii! or the principles of 
interpretation and he uses these principles to settle the issues of the 
law (fund). Thus, AbG Hanifab laid down the principles of interpre- 
tation for the Hanafi school and he used these principles to derive 
the detailed rulings of the substantive law, The founders of the other 
schools did the same for their schools. This type of jurist is called 
the mujtahid muflag or the absolute jurist. This jurist is completely 
independent insofar as he does not indulge in any type of taglid, 

‘As compared to the founder, there are other jurists who are well 
qualified to undertake ijtihdd. These jurists, however, follow the prin- 
ciples of interpretation laid down by their teacher, They use these 
rules of interpretation to derive the substantive law, and their opin- 
ions in this area may differ from those of their teacher. These jurists 
are performing taglid when they follow the opinion of their teacher 
about the principles of interpretation. This type of taglid is called 
taglid fi al-usil or taglid in the principles of interpretation. The ju- 
rist who performs taglid ff al-ugiil is called mujtahid ff al-madhhab 
or the mujtahid who is independent within the school. 

‘There are other jurists in the school as well who are well qualified, 
but have not been granted the status of mujtahid fi al-madhhab. 
‘These jurists perform only one type of taglid, and this is called taglid 
fral-furd' or following the decisions of the jurists of the higher grade. 
‘These jurists follow the opinions or decisions of the school laid down 
by the mujtahid muflag and the mujtahid ff al-madhhab. A question 
may be raised at this stage as to which opinion of the school do 
they follow, because there may be several opinions on a single issue, 
For example, Abii Hanifah may have issued one opinion on an issue, 
‘Aba Yosuf another on the same issue and Muhammad al-Shaybini 
yet another. The rule for this is well settled: there will always be a 
single preferred opinion within the school. Ibn ‘Abidin states this 
as follows: 
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The preferred opinion of the school is to be followed, and 
the opinion not preferred is to be treated as non-existent (al- 
marjih ka’l-adam). It is as if the preferred opinion has abro- 
gated the other opinions.* 


‘There is, thus, no confusion about which opinion of the school is to 
be followed. This also sets aside the objection raised by some that 
there are so many opinions in Islamic law that one does not know 
which opinion to follow. The schools bring uniformity into their law 
through this method. 


19.7.1 The grades of the jurists 


In a developed legal system, it is not possible that there be just two 
or three types of jurists. There are several types, and each developed 
school has determined the grades of the jurists based on these types. 
It is through these grades that Islamic law implements its system 
of following precedents. Ibn ‘Abidin lists these grades for the Hanaft 
school as follows: 


1) The first grade: mujtahid muflag or mujtahid ff al-shar‘, The 
mujtahid mutlag is usually the founder of the school, for example, 
Aba Hanifah for the Hanafi school. He lays down the principles 
of interpretation for the school. We have already examined these 
principles under the meaning of the term asl, while defining ugtil 
al-figh, The mujtahid mutlag uses his principles of interpretation 
to derive the law from the sources (for the mujtahid). In short, 
this type of independent jurist lays down the principles of in- 
terpretation as well as the law. In terms of our Islamic theory 
of legislation, this jurist is the legislator who also lays down the 
methodology of the legislator. 


2) The second grade: mujtahid fi al-madhhab or the mujtahid 
within the school. The mujtahid fF al-madhhab performs taglid fi 
al-ugiil, that is, he follows the principles laid down by the founder 
of the school, and using these principles derives the law himself. 
His opinion in the derived law may differ from that of his teacher, 
Jurists like Aba Yosuf and Mubammad al-Shaybani are within 


“Tha ‘Abidin, Rasé'l fon ‘Abidin (Lahore, 1976), 49. 
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this grade in the Hanafi school, They used the principles deter- 
mined by Abi Hanifah to derive the law. In the case of muzdra‘ah 
(tenancy), for example, they differed with their teacher, Abi 
Hanifah declared tenancy to be illegal, while the two disciples 
(sahibayn) declared it legal. The opinion preferred by the school 
is that of the sahitayn. The jurists in this grade are independent 
in all respects, except the usiil (principles of interpretation). In 
terms of our theory of legislation, this jurist is also a legislator, 
but he follows the methodology of legislation determined by the 
full mujtahid, 


3) The third grade: mujtahid fi al-masd'il or the mujtahid for new 
issues. The mujtahid fi al-masa'il determines answers to cases 
that are not settled by the jurists of the first two categories. In 
the Hanafi school, jurists like al-Khagsif, al-Tabawi, al-Karkhi 
and al-Sarakhst are placed in this grade. These jurists cannot 
question the cases that have been settled by the jurists of the 
first two grades. Their function is said to be the determination of 
new unsettled cases. A comparison of the methodology of these 
jurists with those in the next grade shows that the methodology 
is the same and is called takhrij. These are the jurists whom we 
will be calling fagihs in this book, along with those in the next 
grade. We now step into the area of adjudication, and this jurist 
is like the judge of the Supreme Court, so to say, who is filling 
the gaps left in statutes or earlier precedents. 


4) The fourth grade: ashab al-takhrij or those jurists who clarify 
the law of all the existing cases. The great jurist AbG Bakr al- 
Jassis is placed in this category. The truth is that he was no less 
than any of the jurists in the previous category, and the method- 
ology used by him was the same as that used by the mujtahid 
fi al-masa’il. This methodology will be explained at some length 
in the next chapter. For this purpose, we will combine these two 
grades into one, that is, the mujtahid fi al-masa'il and the jurist 
practising takhrij and call both the ashab al-takhrij. 


5) The fifth grade: ashab al-tarjih or those who preferred the 
stronger opinions in the school so as to bring uniformity into 
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the law. Jurists like AbG al-Husayn al-Qudiri, al-Kasini, al- 
Marghindni (the author of al-Hiddyah) are placed in this grade. 


‘The sixth grade. The rest of thé well known jurists in the Hanafi 
school are placed in this grade, They are said to recognise the 
stronger opinions preferred by the jurists of the previous grade. 
Most well known jurists like Sadr al-Shart'ah, Ibn al-Humam and 
the authors of the authoritative texts (mutiin mu‘tabarah) would 
fall in this category. An examination of their method and their 
works reveals again that they were no less than the jurists in the 
previous category. 


19.7.2 The mujtahid and the fagih 


When we focus on the methodology being used by each grade of 
jurists, and on the basis of what has been said above, we can easily 
classify the jurists into two grades, as follows 


© Those who may be classified as full mujtahids performing the 
logislative function and settling the law, In this category we will 
place the jurists of the first two grades, that is, the mujtahid 
mutlag and the mujtahid ft al-madhhab. Their function was 
legislative in the sense that they were laying down the law in the 
first instance by deriving it directly from the primary sources, 
‘that is, the Qur'én and the Sunnah. Today, this function is to be 
performed by the state and the legislature assisted by various 
bodies like the Council of Islamic Ideology and the Federal 
Shariat Court of Pakistan. This, of course, applies to Pakistan 
and each Muslim country may have its own unique system for 
this. At the international level, the OIC has established the 
Islamic Pigh Academy, but this Academy needs to be more 
open and to entertain opinions of jurists other than those they 
have selected as their members. Further, the Academy needs 
to directly link and publish the basis for adopting a view. At 
present the research published by the Academy is not linked 
to the opinions. In other words, a dalil for each opinion needs 
to be made public. Without this the opinions of the Academy 
will have no persuasive force. 
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We have also indicated in the previous part that the method- 
ology of ijtihdd has to be fully integrated within the modern 
legislature if the process of Islamisation is to have real mean- 
ing. At present the legislature is free to use whatever standards 
it likes, although under the Constitution it is bound to impart 
Islamic justice in all the laws that it frames. 


‘Those who can be classified as full fagihs performing the judi- 
cial function, that is, discovering the law through the general 
principles and extending it to new cases with the help of rea- 
soning from principles, In this category we would place all the 
jurists in the last four grades. The broad methodology used by 
these jurists we will call takhrij or the extension of the law by 
reasoning from principles. This methodology is evident in the 
works of jurists like al-Karkhi, al-Dabisi and al-Sarakhst. It 
forms the subject matter of this part of the book. Today, the 
methodology of takhri is to be exercised by the higher courts in 
the country. In this work, law professors and lawyers also par- 
ticipate using the same methodology. In other words, all cases 
in the law courts are to be settled through the methodology 
of takhrij, and it is a methodology in which judges, professors 
and lawyers are already well versed; it is nothing new for them. 
‘What needs to be developed and refined, however, is the Is- 
lamic theory of adjudication. This theory must determine in 
broad terms the standards the judges are to use while deciding 
cases and delivering judgements. 


‘The sources of law used by the first grade of jurists, performing 
the legislative function, have already been elaborated in part two of 
this book. We may now turn to the sources of law for the second 
grade of jurists, performing the judicial function. The purpose of 
studying the sources of law for the fagih under a separate heading is 
to indicate some of the principles and standards that a Muslim judge 
has to keep in view. A large number of principles have been quoted 
in the attempt to show that some of those principles are treated as 
fundamental by the system, while others have been derived by the 
jurists from the study of various cases of the law. The modern judge 
may disagree with some of the latter principles and improve upon 
them, provided he ensures the analytically consistent development 
of the Islamic legal system. 
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We would like to end this chapter by saying that that the method- 
ologies of ijtihdd and takhrij, which we have equated with legislation 
and adjudication, are not water-tight compartments and there may 
be some overlapping, especially where the magdsid al-shari'ah are 
concerned. In addition to this, there are many legislative presump- 
tions that are used both by the mujtahid and the fagih. The impor- 
tant thing is to keep the two functions conceptually apart, and these 
functions can be identified with a single simple statement: judges do 
not legislate, they merely discover the law: 


Chapter 20 


The Sources of Islamic 
Law for the Fagth 


In the previous chapter, we have identified the fagih as the jurist, who 
performs the judicial function, and follows the methodology ,called 
takhrij. It should not be assumed that the function of the fagih is in 
any way less than that of the mujtahid. The mujtahid built the legal 
system by going directly to the primary sources of Islamic law and 
identifying its basic general principles, besides laying down the law 
itself. The mujtahid helped to bring the legal system to maturity; it 
is the task of the fagik to implement the general principles and to 
ensure that the system runs smoothly and in an analytically consis- 
tent manner. The task of the fagth is, therefore, more critical and 
important in many ways. 

Tt should also not be assumed that the fagih cannot approach the 
sources that we have described in part two and called the sources 
for the mujtahid. He certainly can, but the system erected by the 
fugaha’ appears to be saying that there is no need to reinvent the 
wheel. The entire law, after analytical systematisation, has been or- 
ganised around a large body of principles, precedents and rules. This 
body of principles, precedents and rules provides enough flexibility 
for expansion and change. So why go through the whole process once 
again, a process over which centuries of labour has been expended 
by the mujtahid? Why not build on the work that has been done 
already; why lose the heritage? 
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In the same way, the mujtahid responsible for the legislative func- 
tion can access this body of principles for the derivation of the law. 
In fact, most of the principles that we find in the books of Islamic 
law are traced back to the work of the mujtahids. 

Finally, it is to be noted that the role of the fagih as well as his 
methodology have been neglected by researchers. This field of study 
needs penetrating research before something final can be said about 
this methodology. At the same time this area provides a rich field 
waiting for the modern researcher. Those who may be unsure of the 
methodology we are talking about need to focus on the statements 
like the following that are often made by al-Sarakhst: 


Jab Dh JoVi Nie Je LUI BF Okey 
‘The explanation of the extension of the law (takhri)) to 
loves fr tin pace os flo 


After making such statements, he goes on to derive rule after rule 
from general principles. We would, therefore, suggest that researchers 
should focus on this area of the law, an area that offers the most 
fertile ground, Nevertheless, we have to say a few things on the issue, 
‘This is based on our understanding and research, yet there is a need 
to form a collective opinion. 


20.1 The Task of the Fagih 


We may now identify the task of the fagih in more specific terms, as 
it will help us identify the sources that he uses. The fagih has the 
following main tasks: 


1, To settle disputes in the light of the existing case law. 
This means maintaining the decisions already settled by the 
mujtahid. It is an activity that is similar to the doctrine of 
stare decisis in the law. It makes the following of precedents 
necessary for the fagih. It is in this sense that we can say that 
the ijtihdd of the mujtahid is a source of law for the fagih. 


2, To extend the law, if necessary, from the existing gen- 
eral principles of Islamic law. These principles are basically 
of two types: those that have been stated explicitly in the texts 
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of the Qur'an and the Sunnah and those that have been derived 
by the jurist through the existing law settled by the mujtahid 


3, Ifthe new case faced by the fagih cannot be settled on the basis 
of the two previous methods, to formulate a new principle 
provided that this new principle meets the conditions 
laid down by the jurists. Briefly, these conditions are that 
the new principle should not attempt to overturn the meaning 
or implication of @ text of the Qur'an or the Sunnah; it should 
not alter the meaning of an established principle of the law 
(as mentioned in the previous paragraph); and it should be 
in conformity with the purposes of Islamic law (magasid al- 
shari‘ah). 


‘We may now proceed to list the sources: 


20.2 The Output/Result of Ijtihad is a 
Source for the Fagth 


Some writers have erroneously stated that ijtihdd is source of Is- 
lamic law. For the mujtahid, it is a process, the effort that he ex- 
pends, for the derivation of the law. For the fagih, it is the result of 
the ijtihdd that is a source, not the ytihdd itself. The output or the 
result of ijtihdd is the record of the decisions given by the mujtahid. 
It provides the precedents required by the fagih. 

In the Hanafi school, the first such source are the books called 
the Zahir al-Riwdyah written and compiled by Imam Muhammad 
al-Shaybant. These are followed by others as shown below: 


1. Masd‘il al-Upil or the Zahir al-Riwayah. These are books that 
record not only the opinions of the leading jurists of the Hanafi 
school, but also those of other leading jurists like Ibn Abi 
Layli and al-Aw28'l, The first book is called Kitab al-Agl or 
al-Mabsii.’ This is the first book on Islamic law, and most of 


"Te is unfortunate that only three or four volumes of this book have been pub- 

lished so far in Egypt. The Islamic Research Institute, which should bave taken 
the initiative, has not been able to edit and publish this important book so far 
‘The complete book should make eight to ten volumes—the manuscript waits in 
‘vain at the Cairo Museum. According to our knowledge, some energetic private 
publishers are now making efforts to undertake the task 
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the opinions recorded there are to be found today, either in the 
Hanafi school or even in other Sunni schools. 


‘The other books under this heading are: al-Ziyddat (also a huge 
book), al-Jami‘ al-Saghir, al-Jami' al-Kabir, al-Siyar al-Saghir, 
and al-Siyer al-Kabir. All these books have been called Zahir 
al-Riwdyah as they represent the most authentic formulation 
of the school. What we mean by this is that the methodology 
used in these books is definitely that of the first jurists of the 
school, 


2. Masé'il al-Nawadir. These are cases narrated in books other 
than the Zahir al-Riwayah, 


3. The fatdwd and al-wagi'at, These are opinions of later jurists, 
or the fagihs on cases not contained in the books listed at (1) 
and (2) above. 


‘The rule for the above texts is that the issues in the first category 
are to be preferred over those in the second and third category, in 
case there is a contradiction. 

The Zahir al-Riwdyah were summarised under the title of al- 
K4fi, It is on this summary that several important books by later 
jurists were constructed. For example, al-Sarakhsi wrote his famous 
30 volume book al-Mabstit as a commentary on this summary. Ab0 
Bakr al-Kasini also relies on it for his al-Badd'i' al-Sand'i. Later 
books like al-Hiddyah by al-Marghindnt rely on the original as well 
as on later commentaries. 

Books in the Maliki and Shafi'T school that can be compared to 
the zahir al-riwdyah, though written sixty to seventy years later, are 
al-Mudawwanah al-Kubré by Sahnin for the Maliki school, and the 
Kitab al-Umm written by al-Shafi'l himself. The Zahir al-Riwayah, 
however, are much more extensive. 

Tbn ‘Abidin has given a few words of warning when it comes to 
consulting later books, His text is reproduced below: 

As you have known the obligation to follow the preferred opinion 
out of the various opinions... know then that most of the verdicts 
handed out today by merely referring to the books of the later ju- 
rists are not trustworthy, especially the uaverified verdicts in books 
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like Sharh al-Nigéyah by al-Quhistini, ol-Dury al- Mukhtar, and al- 
Ashbih wa al-Naziir...for they contain in many cases the prefer- 
‘ence of a rejected opinion and the preference of that which is the 
opinion of another school, not preferred by anyone in this school 
‘The transmission of an opinion may occur in about 20 books of the 
later jurists and still the opinion may be incorrect as the first jurist 
has erred and those coming afier him have transmitted the opinion 
from him? 

Ton ‘Abidin is trying to tell us that « case should first be traced in 
the earliest books, and then in the later. When a case is found it needs 
to be subjected to verification. This verification means determining 
the underlying principle. Without tracing the principle employed, the 
fagih can never be sure how the new case is to be settled. The tracing 
of the principle is a process that is identical to tracing the ratio 
decidendi in modern law and separating, it from the obiter dicta, This 
process is the essence of the methodology of takhrij. The principle 
once extracted is used to settle the new case, 


20.3 The Established Principles of Islamic 
Law are a Source for the Fagith 


‘The first type of established principles are those that are either stated 
explicitly in the texts of the Qur'in and the Sunnah or are discover- 
able by the implication of these texts. The second type of principles 
are those that have been derived from a large number of cases by the 
jurists. The derived principle may or may not have the approval of 
ima‘; what makes it an established principle is the recognition that 
it receives from the jurists of a school. We will first state a few of 
the textual principles and then list a number of those derived by the 
jurists. 

20.3.1 Principles stated explicitly or impliedly in the 

texts 

‘The texts clearly lay down a number of principles that in one way 
or another govern Islamic law and jurisprudence. Such principles are 
found for almost every part of the law. The principles stated below, 
as an example, are those that govern the commercial law. 


7 Tbp ‘Abidin, Héshiyoh (Quetta, 1399 AH), vol. 1, 57; Rasd Vi, 49. 
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1. The Prohibition of Riba. One of the major principles of Is- 
lamic law is the principle of prohibition of ribd. It is well known 
that the brond general principle is stated in the Qur'an and its 
sub-principles are to be found in the Sunnah, The principle is 
stated in the words of the Allah, “And Allah has permitted 
exchange and prohibited ribd.” (Qur'an 2 : 275] ‘This means 
that all types of bilateral contracts are permitted except those 
bearing riba. 


It would not be an exaggeration to say that the jurists have 
checked almost each and every transaction to see whether it 
violates the principle of the prohibition of riba in some way. 
Even the payments made or amounts returned in case of mar- 
riage and divorce may not be spared. This shows that the pro- 
hibition of ribé determines the nature of the law of contract 
in Islam. The principle has been reaffirmed for the Pakistani 
legal aystem by the recent judgement of the Shariat Appellate 
Bench of the Supreme Court of Pakistan. It is yet to be seen, 
however, as to how it will be implemented, 


cS 


The Prohibition of Gharar (Uncertainty or Uncalled 
for Risk). Islamic law is concerned with uncertainty in deal- 
ings that may lead to disputes, It, therefore, requires the parties 
to the contract to be as specific as possible so that their agree- 
ments may not give rise to future disputes. This principle has a 
role to play in the law of contracts, although it may not prove 
fatal for sore contracts, In cases of minor risk, the jurists have 
permitted some contracts, 


It is to be noted here that Muslim economists have tried to 
derive a rule against speculation in transactions from this prin- 
ciple, especially from the prohibition of sale of food before pos- 
session, This appears to be an exaggeration as it attempts to 
grant a role to this principle that the law does not recognise. 
Even is such transactions the law is concerned with uncertainty 
that may lead to disputes. The law does not attempt to curtail 
profits or to fix prices, and there are clear traditions on this 
issue. The economists, therefore, need to rethink the issue of 
speculation. 
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Further, it is not clear how far the principle of uncertainty lead- 
ing to disputes should be emphasised. It is true that there are 
texts that may be interpreted to mean this, yet the same texts 
may be interpreted another way to indicate something else. For 
example, the economists have interpreted them to mean specu- 
lation (which is an interpretation with which we do not agree). 
‘The principle of uncertainty or concern for uncertainty is a 
sign of a legal system that is not fully developed. Concern for 
it was valid during the days of the earlier jurists, but today the 
law is much more sophisticated and has built in mechanisms 
to deal with it. Roscoe Pound, for example, while studying a 
few pages from the Hedaya was struck by this feature and said 
that it Is the sign of primitive law to be concerned too much 
with certainty? 


e 


. Principle of Liability for Loss and Entitlement to 
Profit. This principle is stated in a tradition of the Prophet: al- 
khardj bi al-damdn. It means, first, that profit from something 
or revenue belongs to the person who is bearing the liability for 
loss of the thing. In the opposite inference, it means that any 
person who is benefitting from a property will be Hable for its 
Joss, In the former sense, the principle is crucial for contracts of 
partnership and mudddrabah, while in the latter meaning it tells 
the jurist about the liability of bearing the loss if a property is 
destroyed or converted during a sale The principle covers the 
rule of res perit domino—the loss falls on the owner of Western 
law, but has a much wider application. 


> 


. Principle of Unjustified Enrichment. ‘This principle is 
called ak! al-mél bi al-batil It is based upon a verse of 
the Qur'an: “Do not consume your wealth among yourselves 
through unlawful means.” In Western law, the principle states 
that “no one will be allowed to enrich himself (unlawfully) at 
the expense of another." It plays a role in contracts as well 


3 He also praised the style of the Hiddyah and said that this was the beginning 
of the “case method” This statement was made in his well known book Ju- 
risprudence. Unfortunately, we have lost the exact citation and the book is 
‘not available here. (Perhaps, the comment was made somewhere in the second 
volume). 
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as torts. The principle has a wide and general application in 
Islamic law. 


‘THE COMBINED OPERATION OF THESE principles determines the 
nature of the Islamic law of contract. Today, if the state were to 
redraft the law of contract in accordance with the provisions of the 
shari‘ah it would bave, at a minimum, to keep in view these funda- 
mental principles. This is not to say that these are the only principles 
that are operative in Islamic law of contract. There are other princi- 
ples too, but these principles have a very wide application and cover 
the entire range of contracts, whatever their nature. In fact, many 
other principles may be said to be corollaries of these major princi- 
ples, 


20.3.2 Principles derived by the jurist from a number 
of existing cases in the law 


Principles derived by the jurists are called gawa'id fighiyyah, Today, 
the most popular and well knows source of such principles are books 
entitled al-ashbah wa-al-nazd'ir. A few paragraphs above, while de- 
scribing the output of ijtihdd, we have seen that Ibn ‘Abidin cautions 
us against such books. The reason is that the principles should be 
checked first from their authentic sources and so should the cases 
listed under ther. 

‘The first jurists who derived such principles were the Hanafis, 
‘The leading works in this area are those of al-Karkhi and al-Dabisi. 
‘There are stories about how the Hanafi jurists tried to keep these 
principles secret and the Shafi'is tried to obtain them through inge- 
nious means.* Even if such stories are not true, they indicate that 
the development of the discipline of the gawd 'id in the other schools 
was an afterthought. Al-Subki states that it was the great Shafi'l 
jurist, the Imam al-Haramayn, who asked his students to gather the 


“See the introduction to Ab@ alPadl ‘Abd al-Rahmin ibn AbG Bakr ibn 
Mubammad ibn Ahmad Bakr Jalal al-Din al-Suyatt al-Kbudayri (d..911/1505), 
‘al-Ashbah wa al-Nazd \r (Cairo, 1378/1959). He narrates a story about a blind 
Hanaff jurist who had assimilated the entire corpus of figh under seventeen 
principles. This jurist hept the principles a closely guarded secret, but every 
‘night he used to shut himself in his room and repeat these principles. One day a 
‘ShAfiT jurist concealed himself in his room, and being blind the old jurist could 
not see him. With this trick he was able to gain knowledge of the principles. 
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principles, and he described a principle as “something that is remem- 
bered when the detail is forgotten.” In any case, Shafi‘ jurists like 
al-Subki and al-Suyiiti compiled excellent books called al-Ashbah wa 
al-Naza'ir that contain a number of principles. Surprisingly, it was 
the Hanafi jurist, Ibn Nujaym from Egypt, who compiled a book with 
the same title borrowing the method used by the Shafi jurists. The 
Majallat al-Abkam al-‘Adliyyah mentions one hundred such princi- 
ples in the first chapter. 

‘The principles listed here are from al-Dabiisi. It should be noted, 
however, that those who are interested in learning how these prin- 
ciples have been employed throughout the law should study al- 
Sarakhsi’s famous book al-Mabsit. Al-Sarakhst mentions the asl and 
then shows how it is used. 

The sources as a whole for tracing the general principles of Islamic 
law are as follows: 


‘© Principles listed by al-Karkhf and al-Dabisf. This is the earli- 
est collection of principles in Islamic law, and is presented in 
the books called Ta'sis al-Nazar and Uyil al-Karkhi. (Hanafi 
works—fourth and early fifth century of the Hijrah), 


© Ab-Sarkhsi's works—al-Mabsit and commentary on al-Siyar— 
are an excellent source not only for the principles, but for their 
‘use and application. (Hanafi—Sth century Hijrah) 


‘© The monumental work of the Maliki jurist al-Qardff called al- 
Furiig. It deals with the principles and the art of distinguishing 
cases. (7th century Hijrah). 


Books called al-Ashbah wa al-Naza'ir by al-Subki and al-SuyGti 
(both Shafi's) and by Ibn Nujaym (Hanafi). 


¢ The works of the Maliki jurist al-Wanshirisi. 
The book called al-Qawd'id by Ibn Rajab (Hanbali). 


* The Majallah lists about a 100 principles. An explanation of 
these principles is available in a book by Mustafa Zarqa. 


e The Islamic Fiqh Academy (OIC) has commissioned an ency- 


clopsedia of general principles. In response, a Saudi scholar has 
published an encyclopaedia on his own. Unfortunately, he has 
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mixed up rules of literal construction as well as principles of 
ugiil al-figh with the principles of law (figh), but it appears that 
this is how he found them in some works. 


20.3.3 Examples of principles from al-Dabist 


Aba Zayd ‘Ubayd Allah ibn ‘Umar ibn ‘Isa al-Dabusi was a gddt and 
jurist. His understanding of the principles is unmatched in Islamic 
law, He states a principle upheld by a jurist of the Hanaff school and 
then states the opposing principle held by a jurist of the same school 
or of another school. The principle is then elaborated through cases. 


1. The principle according to AbO Hanifab is that if a substan- 
tial and agreed upon irregularity (fasdd) enters a contract it 
spreads throughout the contract. Thus, if a person buys two 
slaves in a single bargain and it turns out that one of them was 
freeman, the contract becomes fasid due to this reason. The 
two disciples maintain that the contract is valid with respect 
to the slave, 


P 


.. The principle according to Abii Hanifah is that the dhimmis are 
to be left alone to practice what they believe and to practice 
their faith, The two disciples maintain that they are not to be 
left alone to do so. 


e 


‘The principle according to Ab Hanifah is that if the cause of 
itlaf (damage; destruction; injury) precedes ownership of the 
owner, it does not obligate damdn (compensation; damages) 
on the offender (tortfeasor) in favour of the latest owner. Thus, 
if a person cuts off the hand of a slave and the owner sells him 
off and thereafter the inflammation spreads causing loss of life 
due to the injury, while in the possession of the buyer, then, 
the offender is not Hable for compensation either to the seller 
or to the buyer. The two disciples disagree. 


‘The principle according to Abii Hanifah is that if absolute per- 
mission (general attorney) is exercised without any imputation 
or claim of breach of trust, the act (of the attorney) is not to be 


determined on the basis of prevalent practice (‘urf). The two 
disciples maintain that it is to be so determined. 


* 
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5. The principle according to Abii Yiisuf and Muhammad is that 
what is performed in accordance with the directive of the shar‘ 
(law) is to be deemed to have been performed with the per- 
mission of the person having authority (wiléyah), According to 
Abii Hanifah this is to be accepted with the condition of proper 
performance. Thus, if a person shoots at a hunted animal, but 
misses and hits a human, he is to be held liable. 


6. The principle according to Aba Hanifah is that the ownership 
of an apostate (murtadd) is lost by the very act of apostasy, a 
loss of ownership that is suspended (till further legal action). 
‘The two disciples as well as al-Shifi'T maintain that ownership 
is not lost, unless the gddi passes an order about his having 
crossed over to the dar al-harb. 


7. The principle according to Abi Yisuf is that the conditions 
pertaining to a contract after its conclusion are considered to 
exist at the time of the contract. According to Aba Hanifah 
and Mubammad they are not to be considered to exist at the 
time of the contract. 


8. The principle according to Ab Yiisuf is that it is permitted 
that a thing be considered secondary to another thing even if 
there is an independent hukm for it, According to Mubammad 
if a thing has a Aukm of its own it does not become secondary 
to another. AbG Hanifah sides with Aba Yasuf in most cases 
under this principle. 


9. The principle according to Aba Yasuf is that the affirmation 
of the right of Allah in a thing erodes the title of ownership of 
the owner. According to Muhammad it does not erode it. 


10, The principle according to our three jurists is that it is possible 
that a thing remain suspended in contracts and other things 
due to an attribute that is to arise or is to develop in it, but 
according to Zufar when a thing is declared valid or vitiated it 
cannot be converted to another form due to an attribute that is 
to take place or arise in it, except by re-conclusion or renewal. 


11. The principle according to our three jurists is that an obstacle 
to a contract toward the end has a hukm different from the 
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state of the contract at the beginning. According to Zufar it 
has the same hukm as the state at the beginning. 


. The principle according to Ibn Abi Layla with respect to 


mu‘amalat is that a contract rescinded in part is rescinded 
as a whole, 


. The principle according to Tbn Abt Layla is that rights of Allah 


are taken into account through rights of individuals. 


. The principle according to our jurists is that a matter that is 


not litigated before a gddf is not affected by @ minor uncer 
tainty (jahdlah) nor by an excess of it with respect to vitiation, 
According to Tbn Abi Layli a small amount of uncertainty does 
not vitiate a contract, but when it is excessive it does vitiate 
the contract. (concept of voidable). 


. ‘The principle according to Tbn Abi Layla is that a single right 


cannot be established in two independent subject-matters, be- 
cause its operation in one subject-matter eliminates it from the 
first subject-matter. 


. The principle according to our jurists is that the opinion of a 


Companion is to be preferred over analogy if it is not opposed 
by any of the Companions, because it is not proper to say 
that he said it by way of analogy as analogy contradicts it and 
it is also not proper to say that he said it by guesswork—the 
presumption is that he said it after hearing it from the Prophet. 
According to Imam al-Shfi'l analogy is preferred because he 
does not follow precedents from the Companions (taglfd) nor 
does he adopt their opinions 


'. The principle in our view is that things compensated are owned 


through prior liability and ownership is extended in them till 
the time of compensation when the property in question is one 
that is capable of being owned through consent. According 
to Imam Shaft things compensated are not owned through 
damén (liability). 


. The principle according to our jurists is that the world is di- 


vided into two dars: dar al-Ilém and dar al-harb. According 
to Imam al-Shafit the entire world is a single dar. 
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19. The principle in our view is that each member of a woman's 
‘asabah who is in charge of his own affairs is her guardian, and 
it is permitted to him to give her away in marriage if she is a 
minor, and with her consent if she is a major, like the father 
and grandfather. 


20. The principle in our view is that anyone who is guilty of a 
transgression (tort) against another person by way of taking 
away his property is not liable for the cutting of the hand if 
the property is destroyed (lost) while in his possession, as in 
the case of ghasb. 


21. The principle in our view is that the permissibility of sale fol- 
lows damén (liability for loss), thus, anything that is to be com- 
pensated due to destruction may be sold, but a thing that is 
not compensated in case of destruction cannot be sold. Accord- 
ing to ImAm al-Shafi'l the permissibility of sale follows ritual 
purity, thus, anything that is ritually pure may be sold, but a 
thing that is not pure may not be sold. 


20.4 Al-Dabiisi on the Methodology of the 
Fagih 


‘The question is what are these distinctive principles that are different 
from those prevailing in other systems? 

When the state steps in to enforce the Jaw, a new element is 
visible. There is a need to deal in rules covering not one but many 
situations, Further, the area under the jurisdiction of the state is 
much wider and it makes laws for situations that cannot be deter- 
mined through the explicit evidences in the Qur’in. The state has to 
rely on broad general principles. The jurists did not assume such a 
wide authority for themselves and they confined themselves to those 
norms that they found directly stated in the texts. The reason is 
that they were dealing with that part of the law that would remain 
stable and complete irrespective of the backing of the state. In other 
words, it would be possible for a Muslim to practise this law even in 
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‘4 non-Muslim state.® Today, the state may use general rules based 
on the principles of Islamic law to cover the entire area of contracts. 
In fact, the jurists were fully aware of the possibility of the extension 
of the law and use of general principles. The situation is summed up 
by al-Karkhi in a comprehensive principle: 


The principle is that if for a new case, the seeker does not find 
an answer or a precedent in the books of our school, then, it 
is necessary for him to derive the answer from other sources, 
either from the Book or from the Sunnah of from other evi- 
dences, moving from the strongest to the stronger, however, 
the fukm will not lie outside of these principles. Al- 
Nasafl (the commentator) said: The settled issues have been 
derived from these principles, and new cases and incidents can 
be derived from them as well. 


This principle is designed to lay down a methodology. It indicates 
that there are principles derived by the jurists that will usually 
help settle a case, but these principles are derived from, and op- 
erate around, another set of principles that are laid down in the 
Qur'an, the Sunnah and other evidences like ijma'. The jurists must 
be aware of their operation during his study and application of the 
law. In other words, the principles are to be “read in” by the jurist 
when he is trying to discover or interpret a law. 

‘The methodology of extending the law from these general prin 
ples to new cases hax been implemented in the works of Hanafi jurists, 
especially in the monumental works of al-Sarakhsi. It is the duty of 
researchers to highlight this methodology and to show how the law 
may be extended to new cases, In fact, such research is already under 
way. 


* For the details about the nature and structure of the Islamic legal system see 
the author's Theories of Jslamic Law, especially the chapter on the doctrines 
of hadd and the spheres of Islamic law 
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20.5 The Fagth May Formulate a New Prin- 
ciple if it Meets the Prescribed Condi- 
tions 


As shown in the discussion of maslahah mursalah, the jurist may 
formulate a new principle and then check it for compatibility with 
the purposes of Islamic law and the primary general principles. If 
the principle is compatible he can construct his reasoning on the 
basis of this new principle, This is the only way that the law will 
be extended. In fact, this type of legal reasoning is the essence of 
the methodology of takArij, It yields a legal structure in which the 
automatic generation of new principles takes place. 


20.6 Conclusion 


Islamic law has a chance of rapid development if the methodology of 
the fagih, based on reasoning from principles, is developed and linked 
to that of modern judges and lawyers of higher courts. God knows 
best 


Select Bibliography 


Abii Dawad Sulayman ibn al-Ashath al-Sijistani (817 or 18-889) 
Sunan Abu Dawid. Trans. Ahmad Hasan. Ist Ed. 3 vols. Lahore, 
1984, 


Al-Amidi, Sayf al-Din Aba al-Husayn ‘AN ibn AbT ‘AN ibn 
Muhammad al-Tha'labi (d. 631 A.H./1233 C.E.). ALJhkam fi 
Upil al-Ahkdm. 4 vols, Beirut: Dar al-Kutub al-‘Imiyyah, 1985. 

Austin, John. Lectures on Jurisprudence. 2 vols, London, 1911. 

Al-Bazdawi, Fakhr al-Islim. Usill al-Bazdawi. With its commentary 
by al-Bukhari, ‘Als’ al-Din ‘Abd al-'Aziz ibn Ahmad. Kashf al- 
Asrar ‘an Usiil Fakhr al-Islém al-Bozdawi. 4 vols, Beirut: Dir 
al-Kutub alIhmiyyah, 1418 A.H./1997 C.E. 

Bodenheimer, Edgar. Jurisprudence: The Philosophy and Method of 
the Law. Cambridge, Massachusetts: Harvard University Press, 
1974, 

Coulson, N.J. A History of Islamic Law. Edinburgh, 1964. 

Dias, R.W.M. Jurisprudence. London: Butterworths, 1985. 

. Conflicts and Tensions in Islamic Jurisprudence. 
Chicago, 1969. 

. “The State and the Individual in Islamic Law.” The 
International and the Comparative Law Quarterly. 6 (1957): 49- 
60, 

Al-Dabisi, Abt Zayd ‘Ubayd Allah ibn ‘Umar ‘Is&. Ta'sis al-Nazar. 
Cairo, n.d. 1-78. Followed by al-Karkhi. Risdlah fi Upil. 80-87 
with comments by al-Nasafi. 

Dworkin, Ronald. Law's Empire. Cambridge, Massachusetts: Har- 
vard University Press, 1986. 


Bibliography ISLAMIC JURISPRUDENCE 356 


. Taking Rights Seriously. London: Gerald Duckworth 
& Co., 1977. 


“Hard Cases.” Harvard Law Review. 8 (1975): 1057. 


Eisenberg, Melvin A. The Nature of the Common Law. Cambridge, 
Massachusetts: Harvard University Press, 1988. 


Al-Ghazali, Abd Hamid Muhammad ibn Mubammad (505 A.H./1111 
C.E.). Al-Mankhil min Ta‘ligat al-Ugil. Damascus, 1970. 


Shifa? al-Ghalit ff Bayan al-Shabah wa-al-Mukhil wa- 
Masélik al-Ta'til. Baghdad, 1971 


Al-Mustasfa min ‘Tim al-Upii. 2 vols. Cairo, 1324, 
. Jawahir al-Qur’an. Beirut, 1985. 
. Al-Igtisad fi al-I'tigid. Ankara, 1962. 

Hart, H.L.A. The Concept of Law. Oxford: Clarendon Press, 1961. 


Tbn Nujaym, Zayn al-Abidin ibn Ibrahim. Al-Ashbdh wa al-Nazd'ir, 
Cairo, 1387 A.H./1968 C.E.. 


Tn Rushd, Abd al-Walid Mubammad ibn Abasad ibn Mubammad 
(al-Hafid). Biddyat al-Mujtahid wa Nihdyat al-Mugtayid. 2 vols, 
Cairo, n.d. 


Al-Jagss al-Rasi, Abi Bakr Abmad ibn ‘Ali (370/981). Ahkam al- 

Qur'an. 2 vols. Istinbal, 1355/1916. 
.. Ugh al-Jossdg. Lahore, 1989, 

Al-Juwayal, Imam al-Haramayn, Al-Burhdn, 2 vols, Cairo, n.d. 

Al-Karkhi, ‘Abd Allah ibn al-Husayn (340/935), Risdlah fi al-Usal. 
On pp. 78-87 following al-Dabast (430/1039), Ta’sis al-Nazar. 
Cairo, n.d. 

AL-Kasdni, Aba Bakr ibn Mas‘dd (d. 587 A.H./1191 C.E.). Bada'i’ 
al-Sand's' ff Tartib al-Shara'i'. 7 vols. Beirut: Dar al-Fikr, 1417 
A.H,/1996 CE. 


Kelsen, Hans. General Theory of Law and State. Trans. Wedberg. 
1945. 


. Pure Theory of Law. Trans. Knight, 1967. 


Bibliography ISLAMIC JURISPRUDENCE 357 


Al-Mawardi, Abi al-Hasan ‘AIT ibn Muhammad ibn Habib (450 
A.HL/1058 CE). al-Ahkém al-Sultaniyah. Cairo, 1393/1973. 
Nyazee, Imran Ahsan Khan. Theories of Islamic Law: The Method: 
ology of Ijtihad. Islamabad: International Institute of Islamic 
Thought & Islamic Research Institute, 1994 
. Islamic Law of Business Organization: Partnerships: 


Islamabad: International Institute of Islamic Thought & Islamic 
Research Institute, 1997. 


Islamic Law of Business Organization: Corporations. 
Islamabad: International Institute of Islamic Thought & Islamic 
Research Institute, 1998. 
. General Principles of Criminal Law: Islamic and 
Western, Islamabad: Advanced Legal Studies Institute, 1998, 
Pound, Roscoe, Jurisprudence. 5 vols. Minn; Paul West Publishing 
Co., 1959. 
Al-Qarifi, Muhammad ibn Idris. Kitdb Anwar al-Burig fi Anwa’ al- 
Purtig fi Usil al-Figh., 4 vols. Bayrit, 1343 
. Sharh Tangih al-Fusdl. Baliq, n.d. 
Rahim, Abdur. Muhammadan Jurisprudence. Madras, 1905. 
ALRazi, Fakhr al-Din ibn Muhammad (4, 606 A.H./1210 C.E.). Al- 
Mahsail fi ‘lim Upil al-Figh. Ed, T&bA Jabir Fayyd al-'Alwani, 
6 vols. Riyad, 1979. 
Sadr al-Shari‘ah, ‘Ubayd Allah ibn Mas‘id (d. 747 A.H./1346 C.E.), 
Al-Tawdih fi Hall Jawamid al-Tangih. Karachi, 1979. 
Al-Sarakhst, Shams al-A'immah Aba Bakr Muhammad ibn Abi Sahl 
Ahmad (483 A.H./1090 C.E,). Usil al-Sarakhsi. Ed, Abi al- 
Wala’ al-Afghant. 2 vols, Cairo, 1372 A.H./1953 C.E.. 
.. Kitab al-Mabsit. 30 vols. Cairo, 1324-31 A.H./1906- 
13 CE. 
Schacht, Joseph. Origins of Muhammadan jurisprudence. New York, 
1940. 
.. The Origins of Muharmmadan Jurisprudence. Rev. ed. 
Oxford, 1953, 


Bibliography ISLAMIC JURISPRUDENCE 358 


Introduction to Islamic Law. Oxford, 1964. 


AL-Shafil, Mubammad ibn Idris (150 A.H./768 C.E.-204 A.H./820 
C.E.). Kitab Risdlah fr Usal al-Figh. Ed. Ahmad Muhammad 
Shakir. Cairo, 1358 A.H./1939 C.E. 

- al-Umm. 7 vols. in 4. Cairo, 1388 A.H./1968 C.E.. 


Al-Shatibi, Aba Ishaq Ibrahim ibn Misa ibn Muhammad al-Lakhmi 
(d. 790 A.H./1388 C.E.). Al-Muwdfagat fi Usul al-Shari‘ah. 
Cairo: al-Maktabah al-Tijariyyah al-Kubra, 1975. 

. Kitéb al-I'tisém, 2 vols. Beirut: Dar al-Kutub al- 
‘Timiyyah, 1988, 

Al-Taftizdni, ‘AMM’ al-Din. Al-Tolwih ‘alé al-Tawdih. In the margin 
of Sadr al-Shari'ah, ‘Ubayd Allah ibn Mas‘dd (d. 747 A.H./1346 
C.E.). al-Tawdth fi Hall Jawamid al-Tungih. Karachi, 1979. 

Al-Zarkashi, Muhammad ibn Bahadur (d. 794 A.H./1392 C.E.). al- 
Bahr al-Muhit fi Usil al-Figh. 6 vols. Kuwait: Wizarat al-Awaaf, 
1413 A.H./1992 C.E. 


Zaydan, ‘Abd al-Karim. Al-Wajiz ft Upil al-Figh. Lahore, n.d. 


Detailed Bibliography 


‘The list of books and articles on Islamic jurisprudence that follows 
is by no means complete or exhaustive. It is to be hoped that some 
research institution in the Muslim world will publish compre! 
sive bibliography on Islamic law and jurisprudence covering all the 
languages. Unfortunately this has not been been done so far. 


Original Sources 

Hanafi School 

Abo Hantfah, al-Nu'man ibn Thabit ibn Zata (d. 150/767), Al-Figh al- 
Akbar. Cairo, 1323. 


Maturld!, Muhammad ibn Muhammad, al- (d. 333/944), Sharh al-Figh al- 
‘Akbar. Sayd&: ManshOrdt al-Maktabah al-’Apriyyah, nd 

Karkhit, ‘Abd Allah ibn al-Husayn, al- (d. 340/951). Risdlah ff al-Upil. On 
pp. 78-87 following al-Dabast (d. 430/1039). Ta'sis al-Nazar 

Al-Aqudl al- Usiliyyah. Saud) Arabia: al-Jubars, 1989, 

Shishi al-Samarqand!, AbO Ya'qdb Isbiq ibn Torahin, al- (d. 342/953) 
Kitab al-Uyat. Delhi, 1264, 1310. 

Jaggily al-RSzl, Abd Bake Abmad ibn ‘AI, al- (d. 370/982). Upal al-Figh 
al-Musammd bi-al-Fugdl ff al-Upal. 4 vols. Kuwayt; Wizdrat al-AwgAf 
wa al-Shu'Gn al-Tslémiyyah, 1988. 

Dabisi, Aba Zayd "Ubayd Allah ibn "Umar ‘Isa, al- (d. 4390/1039). Ta'sis 
al-Nazar, Cairo: al-Matba'ah al-Adabiyyah, 1320, 

Bazdawi Fakbr al-lslam, ‘AI ibn Mubammad ibn alHusayn, al- (4 
4482/1089), Kenz al-Wusit ilé Ma'rifot ol-Usal. On the margin of 
its commentary by ‘Abd al-'Aziz al-Bukari. Kashf al-Asrdr. 4 vols. 
Beirut: Dar al-Kutub al-Timlyyah, 1418 A.H./1997 C.B. 


‘359 


Detailed Bibliography ISLAMIC JURISPRUDENCE 360 


‘Sarakhsi, Shams al-A’immah Abo Bakr Muhammad ibn Abi Sahl Ahmad, 
al- (d. 483/1090). Kitab al-Usal. Title page Usal al-Sarakhsi. Ed. Aba 
al-Wafa’ al-Afghani. 2 vols. Cairo, 1372. 

Samarqandi, Aba Bakr ‘Ala’ al-Din Sf'Mansir Muhammad ibn Ahmad, al- 
(d. 538/114). Mizén al-Usil fi Nata'y al-‘Uqal Baghdad: Wizarat 
al-Awgaf wa al-Shu'Gn al-Diniyyah, Lajnat Ihya' al-Turdth al-'Arabt 
wa al-Islami, 1987. 

Nasafi, Hafiz al-Din Abo al-Barakat ‘Abd Allah iba Ahmad ibn Mahmad, 
al- (d. 710/1310) Matn al-Manar fi Usil al-figh |Manar al-Anwar], 
Istanbol, 1314-15. 

Kash{ ol-Asrar Sharh al-Musannaf ‘ald al-Manar fi Uyal al- 
Pigh ‘ala Madhhab al-Jmdm Abi Hanifah. Ist. ed. BOliq: al-Mayba'‘ah 
al-Kubra al-Amiriyyah, 1316, 

Bukhari, ‘Abd al-'Aziz, al- (d. 730/1330). Kashf al-Asrdr (commentary on 
al-Bazdaw!'s Kanz ol-Wuydl ila Ma‘rifat al-Uydl), 4 vols. Beirut; Dar 
al-Kutub al-‘Iimiyyah, 1418 A.H./1997 C.E. 

Sadr al-Sharfah al-Thint al-Mahbobi, ‘Ubayd Allah ibn Mas‘dd (d. 
7477/1346). Sharh al-Towdih ‘ald al-Tangth Cairo: al-Matba'ah al- 
Khayriyyah, 1322-24 

Ton al-Malak, ‘Ize al-Din ‘Abd al-Latif ibn ‘Abd al-'Aziz ibn Amin Firisbtah 
(4, 797/1395). Sharh Mandr al-Anwar. Ist8nbal, 1314-15, 


Halabi, Zayn al-Din AbG ‘Azai Tahir ibn al-Hasan ibn Habib, al- (d. 
807/1405). Mukhtasar al-Mandr. On pp. 2-26 and 155 in Majma' 
Mutin Usiliyah. Damascus, n.d. 

Ton al-Humdm al-Siwast al-Iskandari, Kamal al-Din Muhammad ibn 
Humim al-Din ‘Abd al-Wahid ibn ‘Abd al-Hamid (d. 861/1457). Al- 
Tahrir fi Usiil al-Figh: al-Jami* bayn Istalahay al-Hanafiyyah wa al- 
‘Shaf'iyyah. Cairo: Mugtafi al-Babt al-Halabt, 1351 

Mullé Khusraw, Muhammad iba Fardmurz ibn ‘Alf (4. 885/1480). Mirgat 
l-Wugal da ‘Tim al-'Uyat. Cairo, 1320. 

. Mir‘at al-Ussl fé Sharh Mirgdt al-Wusal. With al-lemifrt, 
oe “ala Mir'at al-Usil Sharh Mirgat al-Wupil. 2 vols. Cairo, 


Ton betes ‘Zayn al-‘Abidin ibn Tbrahim (d. Li feel! Fath al-Ghaffar 
bi Sharh Mandr al-Anwar. 3 vols. in 1. Cairo, 1355, 


» AL-Ashbéh wa al-Nazé ir. Cairo, 1387/1968. 


Detailed Bibliography ISLAMIC JURISPRUDENCE 361 


Tbn al-Halabi, Riyad al-Din Muhammad ibn Ibrabim (4. 971/1564). Anudr 
al-Halak ‘ala Sharh al-Mandr. On the bottom margin in Ibn al-Malik 
(797/1395). Sharh Mandr al-Anwar, Istanbal, 1315. 

Amir Badshah, Muhammad Armin (a, 987/1579). Taysir al-Tahrir. 4 vols. 
Cairo, 1321. 


‘Aamt'zAdah, Mustafa ibn Mubasamad (d. 1040/1630). Hashiyah ‘ald Sharh 
al-Mandr. On the top margin in Ibn al-Malak (d. 797/1395). Sharh 
Manar al-Anwdr. Isthnibal, 1314-15. 


Hagkafi, ‘Als’ al-Din ibn Abmad ibe Muhammad, al- (d, 1088/ 1677). Ifadat 
al- Anwar. Istdnbiil, 1883 & 1300. 

Kawakibi, Muhammad iba al-Hasan, al- (d, 1096/1685). Mangdmat al- 
Kawékibi fi Upil Figh al-Sddah ol-Hanafiyyah. Al-Tab'ah 1. Cairo: 
Zahid wa al-KhAnji, 1317/1899, 

Hamid ibn Mustafi Effendi Qadi al" Askar al-'Uthmaniyyah (d. 1098/1687), 
Hashiyah ‘ala Mir’at al-Upat 2 vols. Cairo, 1280, 

Jamiri, Sulaymin ibn “Abd Allih, al- (d. 1102/1691). Hashiyat ‘ald Mir'at 
al-Upiil Shark Mirgat al-Wusal. 2 vols. Cairo, 1304 

Bihiet, Muhibb Allah iba ‘Abd al-Shukdr (d. 1119/1707). Musallam al- 
‘Thubit. Hyderabad: Mayba’at al-'Ulom, 1297. 


‘Mulli Jiwan, Ahmad ibu AbI Sa'ld [Shaykh Mulls] (d. 1129/1717) 
Nir al-Anwér ma* Hashiyah Qamar al-Aqmér. Delhi: Kutub'khinah 
Rashidiyyah, 1946, 

Nabulust, “Abd al-Ghant ibn Ismail, al- (4. 1144/1731). Khuddyat al-Tahgtq 
fi Boyan Hukm al-Taglid wa al-Talfig, Istanbl: al-Maktabah “Ishia, 
1978, 

Bahr al-Ulim, Muhammad ‘Abd al-Alr ibn Nigim al-Din Mubammad 
al-Angiri al-Lakhnawi (d, 1180/1766). Fawétih al-Rohamit Sharh 
Musallam al-Thubat. BOlaq, 1322 

Tn “Abidin, Mubammad Amin ibn "Umar ibn ‘Abd al-‘Aris (d, 1252/1837), 
Nasmat al-Ashar Hishiyah ‘alé Ifédat al-Anwar. Cairo, 1300. 

‘Abd al-Halim al-Lakhnawi, Abmad ‘Abd al-Halim ibn Mawlind Amin 
Allah (d, 1258/1842). Qamr al-Agmdr ‘ald Nar ol-Anwar. Along with 
Mulls Jiwan. Nar al-Anwér. Cairo, 1316 & Delhi, 1946. 

aff al-Hindi, Muhammad ibn ‘Abd al-Rahim (d. 1315/1897). al-Pa'y fr 
Upat al-Figh. Cairo: Dar al-Irtihid al-Akhawi lil-Tiba‘ah, 1411 

Maballaw? al-Hanafi, Muhammad ibn ‘Abd al-Rabman, al-. Tahsil al-Wusil 
ila ‘lm al-Usiil. Cairo, 1341. 


Detailed Bibliography ISLAMIC JURISPRUDENCE 362 


Ruhawi, Abi Zakariya’ Yahya, al-. Héshiyah ‘alé Sharh al-Manar. At bot- 
tom center of page in Ibn al-Malak (d. 797/1395). Sharh al-Mandr. 1315. 


Shafil School 


Shafi, Muhammad ibn Idris, al- (d. 204/820). Kutab al-Risdlah fi Usat 
al-Figh. Ed. Abmad Mubammad Shakir. Cairo: Mustafa al-Babt al- 
Halabi, 1358. Translated by Majid Khadduri. Islamic Jurisprudence: 
ShAfi’s Risdlah. Baltimore: Johns Hopkins Press, 1961 


Ikhtilaf al-Hadith. Beirut: Dar al-Kutub al-‘Iimiyyah, 1986. 


Shashi al-Qaffal, Muhammad iba ‘AM, al- (d. 365/ 976). Kitab al-Usiil. 
Luckhnow, 1277. 


Khatib al-Baghdadi, Aba Bakr Abmad ibn ‘Alf, al- (4. 463/1071). Tagrsb 
Kitab al: Fagih wa al-Mutafaggih wa Uyil al-Figh, Dimasha: Dar Thya’ 
al-Sunnah al-Nabawiyyah, 1970. 

Shiri, Abd Isbiq Tbrahim ibn ‘AN ibn Yosuf al-Firde’sbadi, al- (d 
476/1083). A-Luma’ fi Uysl al-Figh. Cairo: Mustafa al-Babi al- 
Halabi, 1377/1957. 

Sharh ol-Lwma'. Al-Tab’ah 1, Beirut: Dar al-Gharb al- 
Iskimt, 1988. 


AL-Tabsirah fi Upil al-Figh. Dimasha; Dar al-Fikr, 1980 & 


Kitab al-Ma‘inah fi al-Jadal Beirut: Dar al-Gharb al-Islamt, 
1988, 


————... Tabagét al-Fugaha’. Baghdad: al-Maktabah al"Arabiyyah, 
1356/1937 
Juwayni Imém al-Haramayn, AbU al-Ma’ali ‘Abd al-Malik ibn ‘Abd Allah, 
al- (d. 478/1085). Kitdb al-Waragdt. Tunis, 1344. Translated by Leon 
Bercher, “Le ‘Kitab al-Waraqat’ Traite de Methodologie Juridique 
Musulmane.” Reowe Tunivienne (1930): 93-105, 1825-214, 
Al-Ta'tigat ‘ald Motn al-Worugat. Beirut: al-Maktab al- 
Isla’, 1983. 
————.. Sharh al-Waragét fi ‘Iim Usii al-Figh. Cairo: Mubammad 
“Ali Subayh, 1965, 
» Al-Burhén fi Uys al-Figh. Ed. ‘Abd al-“Azim al-Dib. Doha: 
al-Dawhah al-Hadthah, 1400. 
Kitab al-Ijtihad min Kitab al-Talkhis li-Imam al-Haramayn. 
Dimashq: Dar al-Qalam, 1987. 


Mat 


Detailed Bibliography ISLAMIC JURISPRUDENCE 363 


Ghazal, Abo Hamid Muhammad ibn Muhammad, »l- (d. 505/ 1111). al- 
Mankhil min Ta'ligat al-Usil, Damascus, 1970. 
‘Shifa" al-Ghakit ff Bayén al-Shabah wa al-Mukhil wa Masalik 
al-Ta'lil. Baghdad: Matba‘at al-Irshid, 1971. 


————.. Al-Mustasfa min ‘Tim al-Usil. Cairo: Matba'ah Mustafa 
Muhammad, 1937, 


Rast, Fakbr al-Din ibn Mubammad, al- (d. 606/1210). Al-Mahgdl fi ‘Im 
Upal al-Figh. Ed. Tah Jabir Payyld al-“Alwanl. 6 vols. Riyad: al- 
Mamlakah al-'Arabiyyah al-Sa'ddiyyah, Jamni‘at al-tmiimn Mubammad 
ibn Su'dd al-Isldmiyyah, Lajnat al-BubOth wa al-Twllf wa al- 
‘Turjamah wa al-Nashr, 1979. 

Amid, Sayf al-Din Aba al-Husayn ‘AIT ibn Abr ‘AIT ibn Mubammad al- 
‘Tha'labt, al- (4. 631/1233). al-Ihkdm fi Uyil al-Ahkdm, 4 vols. Cairo: 
Matba'at al-Ma‘asif, 1332. 

Kitab Muntahd al-Sat fr ‘lim al-UyGi (Selections from Ihkam 
fi Upill al-Ahkdm). Cairo: Mayba'at Mubammad “All Subayh, n.d. 

Zanjfint, Shihab al-Din Mabmad ibn Ahmad, al- (d, 656/258). Takhry 
al-Furd' ‘ald al-Uyil. Damascus, 1382 

Sulamf, Ibn ‘Abd abSalam, al- (4. 660/1262). Qawa id al-Ahkam fi Maydlih 
al-Andm. 2 vols. in 1. Cairo, 1388/1968. 

Nawaws, Aba Zakariya’ YahyS ibn Sharaf ibn Mari ibn Hasan ibn Husayn 
iba Jumu'ah ibn Hizdm al-Hizamt al-Hawrdnl Mubiy al-Din, al 
(a. 676/1278). Al-Uyal wa al-Dawabit, Beirut: Dir al-Basha'ir al- 
Iskamiyyah, 1986. 

Baydaw!, Aba Sa'd ‘Abd Allah ibn ‘Umar ibn Mubammad ibn “Aly AbG 
al-Khayr Nagir al-Din, al- (d. 716/1316). Mimhdy ol-Wugil sé. ‘dm 
al- Ugil. 3 vols, in 1. Cairo, n.d. 

‘Als’T, Khalil ibn Kaykaldt (d, 760/1359). Talqih al-Fwhim fi Tangih Styagh 
al-'Umam. Beirut, 1983. 

Tahgig al-Murdd ff anna al-Nahy Yagtadé al-Fasdd. Beirut, 
1975. 

Fayydmi, Ahmad ibn Muhammad (4, 769/1368). Misbah al-Munir ff Gharsb 
‘al-Sharh al-Kabir lil-Rafi'. Baliq: al-Matba‘ah al-Arniriyyah, 1906. 

Tho al-Subkf, ‘Abd al-Wabhab ibn ‘Alt Taj al-Din (d. 771/1370). Al-lbhay 
fi Sharh al-Minhdj lil-Baydawt 2 vols. Cairo, n.d. [He actually com- 
pleted the commentary begun by his father Tagi al-Din as-Subki who 
had reached the fourth issue under the discussion of Wayi. 


Detailed Bibliography ISLAMIC JURISPRUDENCE 364 


. Jam! ab-Jawémi*, Alongwith commentary by al-Mahalll 
and al-Bannint. 2 vols. Cairo, 1297, [Also Hashiyat al-‘Allamah al- 
Banndni ‘alé Sharh al-Jalat Shams al-Din Muhammad thn Ahmad 
al-Mahailt ‘alé Matn Jam‘ al-Jawimi’ Beirut: Dar al-Kutub al- 
“Arabiyyah, 19757} 

Al-Ashbéh wa al-Nazé'tr. 2 vols. Beirut: Dar al-Kutub al- 
‘Timiyyah, 1411/1991. 

Isnawt, Jamal al-Din, al- (4. 72/1371). Al- Tamhid fi Tukhrij ol-Furd' “ald 

al-Ual. Makkat al-Mukarramah: al-Matba‘at al-Majidiyah, 1353, 
Nihdyat ol Sil fe Sharh Minhaj al-WupGl ila ‘Tim ol-Upa 3 
‘vols. Cairo: Matba’at al-Tawfig al-Adabiyyah, n.d. 

‘Taftsizant, Mas'dd iba ‘Umar ibn “Abd Allah, al- (d. 791/1398). Al-Talwth 
i Kash Hagd'ig al-Tangih. Commentary oo Sadr al-Sharl'ah, Tawdih 
ft Hall Jawamid ol-Tangih. 2 vols in 1. Cairo: Maktabat wa Matba‘at 
Muhammad ‘All Subayb, 1957, 

Imrmt, ‘Abd al-Hamid ibn Mubammad, als. Lata'if al-lsharat dla Tashit 
al-Turug li-Nazm al-Warngat fi al-Upil al-Fighiyyah. Cairo, 1330 & 
1343. 

Maballl, Jalal al-Din Muhammad ibn Abmad, al- (d. 864/1459), Sharh ‘ala 
Matn Jam al-Jawémi. In al-BannAnt (, 1198/ 1784). Hashiyah ‘ald 
Sharh al-Mahalli. 2 vols. in 1. Cairo, n.d, 


Sharh al- Waragat ff Usa al-Din. Cairo, 1959, 

Tbn Amir al-Hajj, Muhammad ibe Muhammad (d. 879/1474), Kitab al- 
Musammd bi-Tagriv wa al-Tahbir. 3 vols, BOIq: al-Matba'ah al- 
Kubré al-Amiriyyah, 1316-17/1898-1900, 

Kirmastl, YOsuf ibn Husayn (4, 906/150). Al-Wajis ft Upil al-Figh. Cairo: 
Kassab, 1984 

SuyOtT al-Khudayri, Abd al-Fadl “Abd al-Rahman ibn Aba Bakr ibn 
Muhammad ibn Abmad Bakr Jalal al-Din, al- (4. 911/ 1505). Al- 


Ashbéh wa al-Nozd tw fi Qawa'id wa Pura’ Figh al-Shafi'tyyah. Cairo, 
1242/1826, 


Togrir al-Istindd fi Tafsir al-Jjtihdd. Al-Tab'ah 1. Al- 
Iskandariyyah: Dar al-Da'wah, 1983. 
———. Radd ‘ala man Akhlada ild al-Ard wa Jahila anna al-[jtihad 
Ai Kull ‘Agr Ford. Beirut: Dar al-Kutub al-‘Imiyyah, 1983, 
Al- Hawt lii-Fatawt ft al-Figh wa ‘Ulim al-Tafsir wa al- 
Hadith wa al-Uyil wa al-Nahw wa al-I'rdb wa Sé'ir al-Funtn, Cairo: 
al-Maktabah al-Tijariyyah al-Kubra, 1959. 


Detailed Bibliography ISLAMIC JURISPRUDENCE 365 


Tkhtitaf al-Madhahsb. Cairo: Dir al-frisiim, 1989. 

Sumaykt al-ShafiT, Zayn al-Din AbG Yahy’ Zakariy8’ ibn Muhammad 
ibn al-Angirt, al- (4. 926/1520). Lubb al-Usdl. An abridgement of al-Subkt, 
Jam‘ al-Jawémi'. Printed on the margin of its commentary by the author, 
Ghayat al-Wusal: Sharh Lubb al-Uyul. Cairo, nd 


Bannant, ‘Abd al-Rabman thn Jid Allah, al- (d. 1197/1783) Hashiyat al- 
Banndni ‘ald Sharh al-Jalal al-Mahallt ‘ala Jam’ al-Jawami' lil-Imam 
Ton al-Subkt, Cairo, 1285/1868 

Jawhart al-Saghir, Mubammad ibn Abmad ibn Hasan al-Khalids, al- (d. 
1214/1799). Howdshi ‘ald Ghayat al-Wusil On the bottom margin 
in ZakariyA’ ibn Mubammad ibn al-Ansiri. Ghéyat al- Wuyil, Cairo, 
nd. 

Badakhsh!, Muhammad iba al-Hasan, al- Mandhij al-‘Ugil. Commentary 
on al-Baydaw!, Minhdj al-Wusdl ild ‘Tn ol-Uyil. 3 vols. in 1. Cairo, 
nd. 


Dimyatl al-Shafi', Abmad ibn Mubarsmad, al Hashiyah, At the bottom 
of pp. 16-79 in al-Juwayni Imam al-Haramayn (47/1085). Kitdd al- 
Waragat. Cairo, 1979. 

Jaw! al-Shafi'l, Abmad ibe "Abd al-Lauf al-Khatib, al-. Hashiyat al-Nafahat 
‘ala Sharh at-Warngét. Cairo, 1357/1938. 

Shirbint, “Abd al-Rabin, ale. Tagrir. On the margin of al-BannAnt. Hashiyah 
‘ald Shorh ol-Mahallt 2 vols. in 1. Cairo, nd. 

Muhammad, Siddiq Hasan, Nawab of Bhopal (d. 1307/1890). Husal at 
‘Mé'rwdl min ‘tlm al-Uyah Bandras, 19-? 


Mukhtasar Huyil al-Ma'nil min “Im al-Usdt Bandas: 
[drat al-Bubdth ablsldmiyyah bi-al-JAmi‘ah al-Salfiyyah, 1982 


Malika School 


Baji, Abi al-Walid Sulayman ibn Khalaf, (d, 474/1081). Ihkdm al-Fusil fi 
Abkam al-Ugil. Beirut: Dar al-Gharb al-Lslanot, 1986, 


Kitab al-Isharah dé Ma'rifat al-Upil wa al- Wijdzah fi Ma'na 
al-Dolit ( Selections from Jhkém al-Fusiil fi Abkam al-Usal). Rabay 
Markaz Iby&’ al-Turdth al-Maghribi, 1988? 


Kitab al-Hudad ff al-Uyul Beirut: Mu'assasat al-Zu'bit ll- 
‘Tiba'ah wa al-Nashr, 1973. 

fbn al-Hijib, "Uthman ibn ‘Umar (4. 647/1249). Kitdb Muntaha al-Wusit 
wa al-‘Amal fr may al-Uyal wa al-Jadal. Cairo: Matba'at al-Sa'sdah, 
1326/1908, 


Detailed Bibliography ISLAMIC JURISPRUDENCE 366 


Qarafi, Shibsb al-Din Aba al-“Abbas Abmad ibn Idris ibn ‘Ali ibn ‘Abd 
Allah ibn Yallin, al- (d. 684/1285). Sharh Tangih al-Pustl ft Ikhtisar 
al-Mahgdl fi al-Usil. Cairo, 1393/1973. 

Mukhtasar Tangih al-Fusil. Printed as ol-Mugaddimah al- 
Thaniyah with the Kitab ol-Dhakhirah. Cairo, 1381 

Kitab Anwar al-Burig fi Anwa' al-Purig fi Upiil al-Figh, 4 
vols. Beirut, 1343. 

Ishbift al-Shas, Sir&j al-Din al-Qurasht ibn ‘Abd Allah ibn Muhammad, al- 
(a, 725/1323). Idrdr al-Shurag. Commentary below text in al-QarBft 
(684/1285). Kitab Anwar al-Burig fi Anwa" al-Furtig ft Upal al-Figh. 
4vols, Beirut, 1343. 

Tif, ‘Adud al-Din ‘Abd al-Rahmdn ibn Abmad, al (d. 756/135), Al 
‘Adudiyyah (Sharh li-Mukhtayar al-Muntaha ff al-Uyil ti-Ton Hayib). 
2 vols. in 1 (in the margin). Cairo: Maktabat al-Kulliyyat al- 
Azhariyyah, 1973-1974. 

Ton Kathtr, Issn’ ibn ‘Umar (d. 774/1373). Tuhfat al-Taib bi-Ma'rifot 
‘Ahadith Mukhtasar Ion al-Hajib, Al-Tab‘ah 1. Makkab: Dir Hira’, 
1406/1986. 

Shatibt, Abd IsbAq Ibrahim ibn MOsa ibn Muhammad al-Lakhmt, al- (4. 
790/138). Al-Muwafagat fr Usa al-Shart'ah, Cairo, 1922/1923. 

Kitab ol-I'tipim. 2 vols, Cairo, 1295, 

Zaskashi, Mubammad iba Babidur, al- (4. 794/1392). al-Bahr al-Muhit ft 
Uyall al-Figh. 6 vols. Kuwait: Wizdrat al-AwqAf, 1413/1992. 

thn Farhin, Torshim ibn ‘AN (4. 799/1397). Kashf al-Nigdb al-Hayib min 
Mustalah Ibn al-Hayib.Beirut: Dir al-Gharb al-Ialimt, 1990, 

‘Irdqi, ‘Abd al-Rabim ibn al-Husayn, al- (d. $06/1404), Takhrty Ahddith 
Mukhtasar al-Minhaj fi Usal al-Figh Cairo: Dar al-Kutub al- 
Salafiyyah, 1986. 

Jurjant (al-Gurgant) al-Sayyid al-Sharif, Aitibn Mubammad (4. 816/1413). 
Sharh Sharh Mukhtasar. Commentary in middle of page in al-[jt (d. 
7586/1355). Al-'Adudiyah (Sharh li-Mukhtagar al-Muntaha ft al-Usil 
bi-tbn Hajid). 2 vols, in 1, Cairo, 1393/1973 & 1394/1974, 

Tn al-MashGm, Muhammad ‘AN. Tahdhib al-Furig wa al-Qua'id al- 

Saniyyah fi al-Asrér al-Fighiyyah. Commentary in the margin in al-Quraft 

(682/1285) Kitab Anwar ol-Burdg ff Anwa' al-Furdg ft UsGl al-Figh. 4 vols. 

Beirut, 1343, 


Detailed Bibliography ISLAMIC JURISPRUDENCE 367 


Hanbali School 


‘AbO Ya'ld al-Farra’ al-Hanball, Ab@ al-Husayn Mubammad ibn Muhammad 
ibn al-Husayn (d. 458/106). Al-'Uddah fi Usal al-Figh. Riyad: al- 
Mamlakh al-‘Arabiyyah al-Sa‘idiyyah, 1980, 

Kalwadhant, Mahfdz iba Abmad (d. 510/116), Al-Tamhid fi Usil al-Figh. 
Makkah: Jami‘at Umm al-Qura, 1985, 


Ibn Barhan, Ahmad ibn ‘AN (d. 518/1124). Al-Wupal ila al-Usal, Riyad 
Maktabat al-Ma’Arif, 1983-1984. 


Thn QudAmah al-Magdist, Muwaffaq al-Din AbO Mubammad "Abd Allah 
ibn Ahmad ibn Mubammad (4. 620/1223), Rawdat al-Nazir wa Jannat 
al-Mundzir ft Ugill al-Figh ‘ala Madhhab al-Imam Ahmad ibn Hanbal 
Cairo: al-Matba'ah al-Salafiyyah wa Maktabatuhd, 1385/1965, 


Ton Taymiyyah, Taq! al-Din, AbO al-’Abbis Abmad ibn ‘Abd al-Halim ibn 
‘Abd al-Salam ibn ‘Abd Allah (d, 728/1328). Al-Qiyas ff al-Shar‘ al- 
Islamt. Cairo: al-Matba‘ah al-Salafiyyah, 1346. 


Raf" al-Molém ‘an al-A immah al-A'lam. Hijaz: al-Maktabat 
alIimiyyab, n.d. 


Ton Taymiyyah Tagi al-Din, Abo al-'Abbis Abmad ibn ‘Abd al-Halim 
ibm ‘Abd al-Saldm ibn ‘Abd Allah (d. 728/1328); Ton Taymiyyah, 
Shihab al-Din Ab0 al-Mabasin ‘Abd al-Halim ibn "Abd al-Salam (4. 
682/1283); Tbn Taymiyyah al-Harrant, Majd al-Din AbG al-Barakat 
‘Abd al-Salim ibn ‘Abd Allah (4. 652/1245). al-Musawwadah fi Upal 
a-Figh. Cairo, 1384. 


Baghdad al-Hanball, ‘Abd al-Mu'min ibn Mas'dd, al- (d, 739/1339). 
Qawa'id al-Usal fi Ma'égid al-Pusdl. Eds. Abmad Shakir and ‘Ali 
‘Shakir, Cairo, a.d. 


Magqari, Mubammad ibn Mubammad (4. 759/1358). Al-Qawa'td. Makkah 
: alkMamlakah al-‘Arabiyyah al-Sa’Gdiyyah, Jémi‘at Umm al-Qura, 
Mahad al-Buhoth al-‘Iimiyyah wa Thy’ al-Turdth al-Islamt, Markaz 
Thyd’ al-Turdth al-Islamt, 1988, 

Ton Rajab al-Hanbali, Zayn al-Din AbO al-Paraj ‘Abd al-Rahman ibn 
Abmad (4. 795/1393), Al-Qawé‘id ff al-Figh ol-Jslami Cairo: Mak- 
tabat al-Kulliyyat al-Azhariyyah, 1972, 

Tbn al-Labham, ‘AI ibn ‘Abbis al-Ba'ali al-Hanbali (d. 803/1401). Al- 
Qawa'id wa al-Fowa id al-Vydltyah. Cairo, 1357. 

Ibn al-Najjir, Taql al-Din Muhammad ibn Ahmad (d. 972/1564). Sharh 

al-Kawkab al-Munir al-Musammé bi-Mukhtasar al-Tehrir aw al-Mukhtabar 


Detailed Bibliography ISLAMIC JURISPRUDENCE 368 


al-Mubtakur Sharh al-Mukhtayar fi Usal al-Figh. Makkah: Jémi‘at al-Malik 
‘Abd al-'Aaiz, Markaz al-Babth al-Tml wa Thya’ al-Turath al-Islamt, 1980, 


Zahiri School 


Too Hazm, AbO Muhammad ‘Abd Allah ibn Sa'¥d (d. 456/1064). Kitab al- 
Ihkam fi Usil al-Ahbim. Cairo: Maktabat al-Khanjl, 1345-1347/1926- 
29, 
Mulakhkhay [oti al-Quyis wa ab-Ra'y wa al-Istthedn wa al- 
Taglid wa al-Ta’ti Dimashq: Matba‘at Jémist Dimashq, 1960, 


Al-Nubadh fi Usil al-Pigh al-Zahiri Cairo, 1360/1940, 
Independent Jurists 


Tn al-Mundhir al-NishbOrl, Mubammad iba Ibrahim (4. 309/921). Al- 
Ima’. Ryle: Dar Tayyibab, 1982. 


‘Tabari, AbO Ja‘far ibn Jarir, al- (d. 311/923). Ikhtildf al-Fugaha', Cairo: 
al-Maktabah al-Khidiwiyyah, 1902, 

Kitdb al-Jihdd wa Kitab ab-Juyoh wa Abkam al-Muhdribin 
min Kitab Ikhtitaf al-Pugaha’. Leiden: E. J. Brill, 1933. 

Basti, AbO al-Husayn Muhammad ibn ‘Att, al- (d. 436/1048), Kitab al- 
Mu'tamad ft Upil al-Figh. Dimasha: al-Mahd al-'Imt al-Faranst il. 
Dirisat al-‘Arabiyyah bi-Dimashq, 1964-1965. 

Shah Wali Allah al-Dihlawi, Ibn ‘Abd al-Rahman (d. 1175/1762). al- 
Insaf FX Bayan Sabab ol-Ikhtilaf fi al-Abkam al-Fightyyah Cairo: al- 
Matba‘ah al-Salaflyyah wa Maktabatuhs, 1965, 

—————. ‘Ind al-Jid fr Abkim al-fjtihdd wa al-Taglid. Cairo: al- 

Matba‘ab al-Salafiyyah, 1965. 


Secondary Sources: Arabic Titles 


‘Abajl, Mubammad As‘ad, Sullam al-Wusal ild ‘Tim al-Usil. 1953, 


‘Abd Allih, Mahmdd Ahmad Muhammad. Al-Amr wa Daldlatuhu ‘ald al- 
Abkam al-Shar'iyyah. Cairo: Dar al-Mandr, 1986. 


‘Abd al-Barr, Muhammad Zaki. Tagnin Usal al-Figh. Cairo: Maktabat Dar 
al-Turath, 1989. 


‘Abd al-Ghaffar, abSayyid Abmad. Al-Tasawwur al-Lughawi ‘inda al- 
Uriliyyin. Alexandria: Dar al-Ma‘tifah al-J&mi‘iyyah, 1981. 


Detailed Bibliography ISLAMIC JURISPRUDENCE 369 


‘Abd al-Hamid, ‘Umar Mawldd. Hujjiyyat al-Qiyds fi Usa al-Figh al-l 
Benghazi; Jami‘at Qar Yanus, 1988. 


‘Abd al-Hakim, Muhammad Husni. Al-Jjmdl wa al-Bayén wa Atharuhumd 
Ji Ikhtilaf al-Fugaha’. Cairo, 1982. 


‘Abd al-Qadir, Alt Hasan. Nazrah ‘Ammah fi Térikh al-Figh al-Islamt 
Cairo: Maktabat al-Qahirah al-Hadithah, 1956. 


‘Abd Rabbih, Muhammad al-Said ‘AIL, Buhith fi al-Adillah al-Mukhtolaf 
fiha ‘inda al-Usitiyyin. 6.1: s.n., 1977-1978. 


“Abd al-Rabmiin, Jalal al-Din. [jtihdd. Cairo, 1986. 


Ab-lLjmal wa al-Bayén wa Wadihuma ft Nusis al-Ahkam. 
Cairo, 1984. 


-. Al-Magalih al-Mursalah wa Makdnatuhd fi al-Tashri'. Cairo: 
Dar al-Kitib al-JAms'T, 1983. 


. ALQUdé Nasir al-Din al-Baydawt wa atharuhu ft Uyil al- 
Pigh. Cairo: Ditr al-Kit&b al-Jimni'T, 1981. 


AbO al-Hasan ‘AM ibn al-‘Abbas al-Ba'll. Al-Mukhtasar fi Upil al-Figh ‘ala 
Madhhad al-Imdm Ahmad ibn Hanbol. Dimashq: Dar al-Fikr, 1980. 


Aba al-Fath, Abmad. Kitab al-Mudheardt al-Fathiyyah ff Tarith al-Tashri* 
‘wa uss! al-Figh, Cairo: Matba'at al-Nahdah, 1924. 


Ab@ al-Futdb, Aba al-Ma‘a¢! Hafiz, Al-Madkhal i-Dirdsat al-Tashri’ al- 
Islas. Casablanca: AbO al-Futab, 1980. 


Aba ‘Id, al'Abd Khalil. Mabahith ft Updl al-Figh al-Islamt Aman: Dar 
al-Purgin, 1983. 

‘Abo al-lla, ‘Abd al-Qadir Muhammad. Bubdth fr al-Ijtihdd, Cairo, 1987, 

Abd Jayb, Sa'd!. Mawsddt al-[jma’ fi al-Figh al-Isldmg Dimashq: Dir al- 
Fikr, 1984. 

Abu al-Naj& Muhammad "Abd Allah. ‘Zim Usa ol-Figh. Cairo; Mubammad 
“All Subayh, 1966. 

AbO al-Rushtab, ‘Ata’, Taysir ol-Wusil Na al-Uyal. Jordan, 1990. 

Abd Sa'd, Muhammad Shitd. Mustagba! al-Tashri* al-Islami Cairo, 1986, 

Ab Sulaymin, ‘Abd al-Wabbab Ibrahim. Al-Fikr al-Upil Jeddah: Dar 
al-ShurOq, 1983. 

‘Aba Yahya, Muhammad Hasan. Ahdéf al-Tashri' al-Islémi Aman: Dar al- 
Furgan, 1985. 


Abi Zahran, Muhammad. Muhddarat fi Tartkh al-Madhahib al-Fightyyah. 
Cairo: Jam‘iyyat al-Dirdsat al-Islamiyyah, 1977. 


i 


Detailed Bibliography ISLAMIC JURISPRUDENCE 370 


.. Ugiil al-Pigh. Cairo: Dar al-Fikr al-‘Arabi, 1973. 
Abmad, Abd al-Majd. Al-Jjtihdd al-Ding al-Mu‘asir. Constantinople; Dar 
al-Ba'th, 1985. 
‘Alim, Yosuf Hamid. Al-Ahdaf al-‘Ammah lil-Shari‘ah al-Islamiyyah, Hern- 
don, VA: International Institute of Islamic Thought, 1991 


‘Alwant, Taha Jabir Fayydd. Usa al-Figh al-Islami Herndon, VA: Inter- 
national Institute of Islamic Thought, 1988. (See also English Ed. 
Herndon, VA: International Institute of Islamic Thought, 1990] 


Abljtihdd wa al-Taglid fi al-Lslm. Cairo: Dar al-Ansér, 
1979, 


Ari, N&diyah Sharif. Al-Qiyds ft al-Tashrt™ al-Isldni. Cairo: Hajar, 1987. 
Al-Takhgis ‘inda ‘Ulamd’ al-Upii. Cairo: Hajar, 1987. 
At‘Amm wa Doldlatuhy bayna al-Qot'iyyah wa ale 
Zanniyyah, Cairo; Hajar, 1987. 
As‘adi, Muhammad ‘Ubayd Allah. Al-Mijaz ff Upat al-Figh, Cairo: Dar 
al-Saliim, 1990. 
‘Ashmawf, Muhammad Sa‘td. Uydl al-Sharfah, Cairo: Dir al-Kitab al- 
Mises, 1979. 
‘Atiq, alSubbl. AbTafsir wa al-Magasid ‘inda al-Shaykh Muhammad ol- 
Tahir Ton ‘Ashér. Tunis: Dar al-SanSbil lil-Thaqifah wa al-Ulom, 
1989. 
‘Atrabl Allah, Sa'td Mugaylibt. Iya‘ al-Ummah. Cairo:, 1987 
Al-Istishab wa Atharuhu fi al-Figh al-Isldmt. Cairo, 1987. 
Madhhab al-Sahabt wa Atharuhu ff al-Figh al-Islam Cairo, 
1987. 
‘Awwimah, Mubammad. Athar al-Hadith al-Sharif fF Ikhtilaf al-A’immah 
ol-Fugaha’ Radiye Allah ‘Anhum. s.1.: Maktabat Mubarnmad Hashim 
al-Kutubf, 1978 


Ayydbi, Mubammad Hisham. Al-/jtihdd wa Mugtadaydt al-'Agr. Aman: Dar 
al-Fikr, 1986. 

Badakhshant, Muhammad Anwar. Taysir Updll al-Figh, Karachi: Idarat al- 
Qur'an wa al-'Ulim al-Islimiyyah, 1990. 


Badran, Badrn Aba al-‘Aynayn. Usill al-Figh. Cairo: Dar al-Ma‘Arif, 1965 
& 1973. 


- Adillat al-Tashré al-Muta‘éridah wa Wujth al-Taryih bay: 
nad. Alexandria: Mu’assasat Shabab al-Jami‘ah, 1974, 


Detailed Bibliography ISLAMIC JURISPRUDENCE 371 


Babr al-"Ulim, ‘lez al-Din. Al-Taglid ff al-Shari‘ah al-Islamiyyah. Beirut: 
Dar al-Zahra’, 1978. 


Babr al-'Ulim, Muhammad ibn ‘Als. Al-Jjtihdéd, Upiluhu wa Ahkamuh 
Beirut: Dar al-Zabra, 1977. 


Masdar al-Tashri* i-Nizém al-Hukm fi al-Isldm. Beirut: Dar 
al-Zahra‘, 1977. 


Ba'ty, ‘Alvibn Muhammad. Al-Mukhtasar ff Usal al-Figh ‘ald Madhhab al- 
Imam Ahmad ibn Honbal. Makkah: Jami‘at al-Malik ‘Abd al-'Aziz, 
Markaz al-Babth al-limt wa Ihya" al-Turith al-Isl&mf, 1980, 


Al-Banna, Muhammad. Min Masddir al-Figh al-Islami. Cairo: Mahd al- 
Dirds&t al-Islimiyyah, 1969. 


Barri, Zakariyy8. Masddir al-Ahkam al-Islamiyyah, Cairo, 1975. 


Upill al-Figh al-Islamt Cairo: Dir al-Nahdah al-'Arabiyyah, 
1974. 


Barzanjt, ‘Abd al-Latif ‘Abd Allah Aziz. Ta‘drud wa al-Taryth. 197. 


Batasht!, Fawzi Muhammad ‘Abd al-Qadir. Hujfiyyat al-Mursal ‘inda al- 
Mubaddithin wa al-Usiliyyin wa al-Fugahd’. Cairo:, 1982. 

BaySinGnt, Abmad ‘Iaz al-Din. Al-{jtihdd wa al-Mujtahidin, 1968. 

Bayndni, Muhammad ‘Ad Allah Abo al-Path. Al-Hwkm ol-Tuklift fi al- 
Shari'ah al-fslémiyyah. Dimashq: Dir al-Qalam, 1988. 

Dirasat fv al-Ikhtilafat al-Pighiyyah. Halab: Maktabat al- 

Huds, 1975. 

BulayhI, Salih al-Barahim. Al-Salsabd ff Mo'rifat al-Dalil. Cairo; al- 
‘Sharikah al-Migriyyah lil-Tib&‘ah wa al-Nashr, 1976, 

Bultaji, Mubyf al-Din ‘Abd al-Salam. Mawgif ol-Imém al-Shafit min 
Madrasat al-'Irdq al-Fighiyyah. Cairo, 1973. 

Burhanf, Mubammad Hishiim. Sadd al-Dharai" fi al-Shart’ah al-Islamiyyah. 
Beirut, 1985. 

Barna, Mubammad Sidgi ibn Abmad. Al-Wojit ff [dah Qawé'id al-Figh 
al-Kulliyyah. Beirut: MuSssasat al-Risalah, 1983, 

Bati, Muhammamad Sa‘id Ramadan. Dawdbit al-Maslahah fi al-Shariah 
al-Islmiyyah. Dimashq: Matbast al-‘Iim, 1966-67. 

Darint, Fathl. Al-Manahij al-Usiliyyah ff al-[jtihad bi-al-Ra'y. Dimashq: 
Dar al-Kitab al-Hadith, 1975. 


Detailed Bibliography ISLAMIC JURISPRUDENCE 372 


Dasiigi, Muhammad al-Sayyid. Al-Jmaém Muhammad thn al-Hasan al- 
Shaybané wa Atharuhu fi al-Figh ol-Islami Doha; D&r al-Thagifah, 
1987. 

Dawalibi, Muhammad Ma'raf. Al-Madkhal id ‘Im Usil al-Figh. Damascus: 
Matba‘at Jami‘at Dimashq, 1959. 

Dawdd, Muhammad Sulayman. Nazariyyat al-Quyas al-Usdlt, Alexandria: 
Dar al-Da'wah, 1984. 

Dhahabi, Muhammad ibn Ahmad. Managib al-Imam Abi Honifah wa 
Sahibayhi Abt Yasuf wa Muhammad ibn al-Hasan. Karachi: Mir 
Muhammad Kutub Khiinah, 1982. 

Dharawi, Abmad Torahim ‘Abbis. Nazariyyat al-Ijtihdd ff al-Sharvah al- 
Islémiyyoh. Jeddah : Dis al-Shuriq, 1983. 

. Ithbat al-Rlah al-Shar'iyyah bi-al-Adillah al-'Aghyyah. Jed- 
dah: Dar al-ShurOg, 1982. 

Dirtnt, Fathi. Al-Mandhij al- Upiliyyah fi al-ijtihad bi-al-Ra'y fi al-Tashri™ 

‘al-Isldmi. 1975. 


Fadl Allah, Mahdi. Ab-/jtihdd wa al-Mantig al-Fight fi al-Islam, Beirut: Dir 
al-Taliih, 1987. 


Fakhart, ‘Adil. Al-Risdlah al-Ramaiyyah ft Usat al-Figh. Beirut: Ditr al- 
‘Talt'ah, 1978. 


Farghali, Mubammad MabmOd. Buhath fi al-Qiyds. Cairo: Dar al-Kitb 
al-Jém'y, 1983. 


~ Hujjiyyat al-Ijma" wa Mawgif al-'Ulama’ minha. Cairo: Dir 
al-Kitab al-J&mi"s, 1971 


Fast, “AIM. Magdsid al-Shart'ah ol-Islamiyah wa Makdrimuhd. Al-Dir al- 
Bayda': Maktabat al-Wahdah al-'Arabiyyah, 1963, 


Patient, Ahmad. Tajrid al-Uyal. 1974, 

Fawdah, ‘Abd al-Agim. Al-Hukm bi-mé Anzala Allah, Kuwait: Dar al- 
BubGth al-limiyyah lil-Nashr wa al-Tawei', 1987. 

Fayd Allah, Muhammad Fawsi. AlJimam bi-Upil al-Ahkim. Kuwait: Dir 
al-Tagaddum lil-Nashr wa al-Tawal, 1989. 

Fin, Yahy& iba Husayn. Al-Nisyén wa atharuhu fi al-Ahkéim al-Shar iyyah. 
Beirut: Mu'assasat al-Risdlah, 1981. 

Ghirydnt, al-S8diq “Abd al-Rahmin. AL-Hukm al-Shar't bayna al-Nagl wa 
al-‘Agl Beirut: Dar al-Gharb al-Islam, 1989, 


Hadi, ‘All ibn Mubammad Rida. Kitéb Adwar ‘Tim al-Figh wa Atuiruh. 
Beirut: Dar al-Zahra', 1979. 


Detailed Bibliography ISLAMIC JURISPRUDENCE 373 


Hajawr, Muhammad ibn al-Hasan. Fikr al-Séimi fi Térikh al-Figh al-Isldmi, 
Madinah: al-Maktabah al-‘Imiyyah, 1976. 


Hamadah, ‘Abbas Mutawalli. Usil al-Figh. Cairo: Dir al-Nahdah al- 
‘Arabiyyah, 1965. 


Hamad, Ahmad. Al-Ijma‘ bayna ol-Nazariyyah wa al-Tathig. Kuwait: Dar 
al-Qalam, 1982. 


Hamid, ‘Abd al-Sattar. Al-mam Zufar ibn Hudhayl. Baghdad: Wizirat al- 
Awqaf wa al-Shu'dn al-Dint. 1980. 


. Al-Hasan ibn Ziydd wa Fighuhu bayna Mu‘Gpirdhi min al- 
Fugaha’. Baghdad: Dar al-Risalah lil-Tibi'ah, 1980. 


HammAdab, Tahir Sulayman, Dirdsot ol-Mo'nd ‘inda al-Uyiliyyin, Alexan- 
dria: al-Dar al-Jami'iyyab, 1983. 


Hanball, Shakir. Uyal al-Figh al-Islémi Dimashq: Matba'at al-J&miah al- 
Soriyyah, 1948, 


Hasab Allah, ‘All. Uyill al-Tashri* al-foldmi Cairo: Dir al-Ma'irif, 1971, 


Hasan, Khalifah B& Bakr. Mandhiy al-Uyiliyyin fv Twrug Daldlat al-Alfay 
‘ala al-Ahkdm. Cairo: Maktabat Wahbah, 1989. 


ALAdillah al-Mukhtalaf fihi “inda ol-Upiiyyin. Cairo: Mak- 
tabat al-Wahbah, 1987. 


Hasanayn, Hasanayn MahmOd. Magddir al-Tushri* al-Iolémé Dubai: Dar 
al-Qalam, 1987, 


. Tafsir al-Nugiis. Dubai: Dar al-Qalam, 1986 

Hassan, Husayn Hamid. Al-Hukm al-Shar't ‘indo al-Upiliyyin. Cairo: Dar 
al-Nahdah al-'Arabiyyah, 1972. 

. UpSl al-Figh. Cairo: 1979. 

—__——. Nasoriyat al-Maslahah fi al-Figh al-Islémi Cairo: Dir al- 
Nahdah al-‘Arabiyyah, 1971. 

Hawish, Mubammad iba Ibrahim. Al-[jtihad ff al-Shari'ah al-Islamiyyah. 
Riyad: al-Jam‘iyyah al-‘Arabiyyah al-Sa'fidiyyah lil-Thaqifah wa al- 
Fundin, Idarat al-Thagafah, 1979. 

Hifpawi, Mubammad Ibrahim Muhammad. AL-Ta‘drud wa al-Tarjih ‘indo 
al-Usiliyyin wa Atharuhumd fi al-Figh ol-Isiamt. Al-Mangarah; Dar 
al-Wafi', 1985. 

_. Nazarat ff Uyil al-Figh. Caiso: Dar al-Hadith, 1985. 


Hid, Mubammad Hasan. Al-[jtihad wa Tobagat Muytahidt al-Shafi‘iyyah. 
Beirut: Mu'assasat al-Risalah, 1988. 


Detailed Bibliography ISLAMIC JURISPRUDENCE 374 


. Al- Wajiz fi Upil al-Tashri" al-Islémé. Beirut: Mu’assasat al- 
Risalah, 1983. 


Husari, Abmad Muhammad. Jkhtilaf al-Pugahé’ wa al-Qodaya al- 
Muta‘alligah biki fi al-Figh al-Islami al-Mugdran. Cairo: Maktabat 
al-Kulliyyat al-Azhariyyah, 1989. 

Istinbat ol-Abkim min al-Nusis. Benghazi: Jami‘at Qaryu- 
nis, 1981, 


Husayn, Ahmad. Usil al-Figh al-Islémé. Beirut: al-Dir al-Jami‘iyyah, 1986, 


Husayn, Abmsd Parraj. Tarih ol-Figh al-[slémé Beirut: al-Dir al- 
Jami‘iyyah, 1988. 


Husayn, Muhammad Salih MGs. AL-Jjtihad ff al-Shari'ah al-Islamiyyah. 
Dimashq: Dar TalAs lil-Dirdsit wa al- Tarjamah wa al-Nashr, 1989, 


Tbn ‘Abd Alléh, Muhammad ibn Yasin. ‘lim Usil al-Figh. Mawsil: 
Mansharat Maktabat al-Bassim, 1987. 


Tho ‘Ashor, Muhammad al-Tihir. Magdyid al-Sharfah al-Islamiyyah Tunis: 
al-Sharikah al-Tunisiyyah li-Tawai', 1978, 


Ton Badis, ‘Abd al-Hamid. Mabddi' al-Ugil Al-JazA’ir = al-Sharikah al- 
Wataniyyah lil-Nashr wa al-Tawal’, 1980. 


Torahimt, ‘Abd al-Riza Khin. Risdlah fi ‘Sim Upil al-Figh. Wiesbaden: Har- 
rassowitz, 1981 


‘Id, Khalid ‘Abd Allah. Mabddi’ al-Tashre al-tslami Rabat: Sharikat al- 
Hilal al-Arabiyyah, 1986, 


» Al-Madkhat i-Dirdsat al-Pigh al-Isldmi. Rabat, 1979, 
|, ‘Abd al-Hamid Ab alMakérim. Al-Adillah al-Mukhtalaf fihd wa 
atharuhé fi al-Figh al-Isdmé. Cairo: Dir al-Muslim, 1983. 


Ismail, Sha'biin Mubammad. Upal al-Figh. Riyad: Dar al-Marrikh lil-Nashr, 
1981, 


Isms’ 


————. Dirisat Howla al-ljma* wa al-Qiyés, Cairo: Maktabat al- 

Nahdah al-Misriyyah, 1988, 
~ Masddir al-Tashri® al-Islami wa Mawgf al-'Ulama’ minhd. 

Riyad: Dar al-Marrikh, 1985, 

————. Ak Imam al-Shawkini wa Manhajuhu fr Usill al-Figh. Doha, 
Qatar: Dir al-Thaqifah, 1989. 

Jabir, Aminah Muhammad ibn Yasuf. Jbn Rajab al-Hanbali wa Athéruhu 
al-Fighiyyah. Qatar: Dar Qatar! ibn al-Fuja‘ah, 1985. 


Detailed Bibliography ISLAMIC JURISPRUDENCE 375 


Jabri, ‘Abd al-Muta'al Muhammad. Al-Nasikh wa al-Mansikh bayna al- 
Ithbat wa al-Nafy. Cairo: Maktabat Wahbab, 1987. 

Jamal al-Din, Mubammad Mubammad ‘Abd al-Lagif. Qiyas al- 

ivyin bayna al-Muthabbitin wa al-Nafin. Cairo: al-Maktabah al- 
‘Tawfigiyyah, 1985. 

Sidi, ‘Umar ibn ‘Abd al-Karim. Al-'Urf wa al-‘Amal ft al-Madhhabal- 
Maliki wa Mafhtimuhuma Ladd ‘Ulama’ al-Maghrib, Rabat, Morocco: 
Sund0q Thy’ al-Turath al-talimnt, 1982. 

Jubal, AbG al-Yaqean Atiyyah. Imam Zufar wa Ard’whu al-Fighiyyah. 
Baghdad, 1980. 

Kabiul, Mahmdd Majid ibn Sa'dd. Al-Saghér bayna Ahliyyat al-Wuyib wa 
Abliyyat ol-Ada’, Qatar: Idiirat Thy’ al-Turdth al-IslAmf, 1982. 
Kawtharl, Muhammad Zahid ibo al-Hasan, Ta'nib al-Khatib ‘ald ma 
Sdgahu fi Tarjamat Abi Hanifah min al-Akddhib, Quetta: Maktabah 

Inlamiyyah, 1983, 


Al-Hawt fi Strat al-Imdm Abi Ja‘far al-Tahdwi Karachi: M. 
Sa'td Kampant, 1983. 


—————. Huan al-Tagddi fi Strat al-Imam Abi Yiisuf al-Qadt wo 
Safhot min Tabagat al-Fugaha’. Karachi, 1983, 


. ALNukat al-Tarifah fi al-Tabhaduth ‘an Rudid ibn Abi 
Shaybah ‘ald Ab¢ Hanifah. Cairo: Matba‘at al-Anwar, 1946. 


Khallaf, ‘Abd al-Wahhib, Magddir al-Tashr al-Islamt ff ma 4 Nagya fth 
Cairo: JAmiat al-Duwal al-Arabiyyah, Mabd al-Dirdsat al-'Arablyyoh 
al-‘Aliyah, 1955 


‘Im Usal al-Figh. Cairo, 1972. 
. Khuldgat Tarikh al-Tashri’ al-Islamt Cairo: Dar al-Ansar, 


1986. 
Kh&n, ‘Abd al-Karim ‘AI. Ma‘dlim al-Wugil ilé Kifayat al-Upal. Beirut: 
Déir al-Zabré‘, 1985. 


Khatib, ‘Abd al-Karlm, Sadd Bab al-Ijtihdd wa ma Tarattaba ‘aloyh. Beirut 
Mu'assasat al-Risdlah, 1984. 


Khatib al-Mawsili, Rashid. Usil ol-Figh al-Islamé Iraq: Wizarat al-Awgaf 
wa al-Shu'tn al-Diniyyah, 1980. 


Khayyt, ‘Abd al-'Aziz ‘Izzat. Nazoriyyat al-'Urf. Aman: Maktabat al- 
Aqsa, 1977. 
.. Shurit al-ljtihdd. Cairo: Dar al-Salam, 1986. 


Detailed Bibliography ISLAMIC JURISPRUDENCE 376 


Khinn, Mustafa Sa'td. Athar al-Dkhtilaf ft al-Qowa'id al-Usiiliyyah fi Ikhtilay 
al-Fugahé’. Damascus, 1972. 


—_———. Dirasah Tértkhiyyah lil-Figh wa Usulih wa al-Ittijahat Allatt 
Zaharat fihima. Dimash: al-Sharikah al-Muttahidah lil-Tawzi', 1984. 


Khudri Bey, Muhammad, Térikh al-Tashri" al-Islimé. Cairo: Matba‘at Dar 
Thya’ al-Kutub al-'Arabiyyah, 1926, 


Ural al-Figh. Cairo: al-Maktabah al-Tijariyyah al-Kubra, 
1962. 


Kirra, al-HAdi. UpGt al-Tashrt” al-Islamt. Tripoli: al-DAr al-'Arabiyyah lil- 
Kitab, 1976. 


Kubaysi, Hamad ‘Ubayd. Al-Madkhal li-Dirdsat al-Shariah al-Islamiyyah. 
Baghdad: Wizdrat al-Ta'lim al-‘all wa al-Babth al-Timt, 1980, 


Lakhml, Ramadan ‘Abd al-WadGd ‘Abd al-Tawwab Mabrak Muhammad, 
ALTa'lit bi-al-Maslahah ‘inda al-Usatiyyin, Cairo, 1987. 


Ma‘arik, Sabri Mubammad, Al-Amr wa Daldlatuhu ‘ald al-Ahkam al- 
rr'yyah, Cairo, 1987 


Ab-ljma’ fo al-Tashrt™ al-Istamk Cairo, 1987. 


‘Avwérid al-Ahliyyah “nda al-Upiliyyin, Cairo: alMaktabah 

al-Tawfigiyyah, 1981 
Madkir, Mubammad Sallam, Al-Jjtihdd ff al-Tashrt" al-Islam Cairo: Dar 
al-Nahdah al-Arabiyyah, 1984, 

AL Wayis lil- Madkhal lil-Figh al-Sslémi. Cairo: Dir al-Nabah, 
al“Arabiyyah, 1978. 

Upit al-Figh al-Islamé, Tarihuhu wa Ususuhn wa manahij 
al-Usdliyyin fi al-Ahkdm wa ol-Adillah Cairo: Dar al-Nahdah al- 
“Arabiyyah, 1976. 

————.. Mabahith al-Huky ‘inda al-Upitiyyin. Cairo: Dar al-Nabdah 
alArabiyyah, 1960. 


Al-Hukm al-Tabhyirs. Cairo: Dr al-Nahdah al-'Arabiyyah, 


1963. 

Mahdi, al-Wafi. Al-Ijtihdd ff al-Sharv'ah al-Islamiyyah. Al-Dar al-Bayds', 
al-Maghrib; Dar al-Thaqafah, 1984, 

Mahmasént, Subbi Rajab. Falsofat al-Tashri' ff al-Islém, Beirut: Dar al- 
‘Tm lil-Malayin, 1961. [English translation by Farhat J. Ziadeh, see 
below.| 

Mahmdd Hamzah. Kitab al-Foré‘id al-Bahiyyah fr al-Qawa'id ol fighiyyah. 
1880/1881 


Detailed Bibliography ISLAMIC JURISPRUDENCE 377 


Ma'miin, ‘Abd al-Rashid. Duriis ff al-Madkhal lil-Figh al-Islimi. Morocco: 
Jamiat Muhammad al-Awwal, Kulliyyat al-'Ulam al-Qantniyyah wa 
al-Iqtisadiyyah wa al-Ijtims‘iyyah bi-Wajdah, 1980. 

Masti, Zakariyya ‘Abd al-Razzlq. Ma'rifat ‘Tim ol-Khilaf al-Fight. Beirut 
Mu'assasat al-Risalah, 1990. 

Mayhab, ‘Abd al-Hamid. Ugil al-Figh Cairo; Dar al-Tiba'sh al- 
Muhammadiyyah, 1987, 

Wayith Baydn al-ljmal fe ol-Sunnah wa al-Qur'én. Cairo: 
Dar al-Kitab al-Jimi’t, 1985. 


Muhammad, ‘Abd al-Qadir Shibitah. Mabahith fi al-Amr bayna al-"Ulama: 
Cairo: Dir al-Huda, 1984, 


Mabahith fi al-Mujmal wa al-Mubayyan min al-Kitab wa al- 
Sunnah. Cairo, 1984. 


Muhammad Rashid Rid&. Yusr al-Islam wa Upiil al-Tashet* al-Amm fv 
Nahy Allah wa Rasilihé ‘an Kathrat al-Sw'él. Cairo: al-Mu'tamnar al- 
Jnlami, 1956. 


Masi, Muhammad YOsuf. Tarith al-Pigh al-Jslamé Cairo: Dar al-Ma‘rifah, 


Nabhan, Mubammad Fardq, al-. Al-Madthat lil Tashi” al-{slamé Kuwait: 
Dar al-Qalam, 1977. 

Nadwt, Salman al-Husaysi. Ard’ al-Jmam Wali Alléh al-Diklawt fv Tarikh 

al:Tashrs* al-Islamé wa Asbab al-Ikhtilaf ft al-Madhdhib al-Fightyyah wa 

bayna Ahl al-Ra'y wa Ahi al-Hadith Lucknow: Dar al-Sunnab lil-Nashr wa 

aleTuwal’, 1986. 

Nadws, ‘Alt Abmad, Al-Qawd'id al-Fighiyyah Dimnashq: Dar al-Qalam, 
1986, 


Najjar, ‘Abd alMun‘im Mubammad. Bahth fi Upil al-Figh ‘an Hayat 
al-Mustimin ilé al-Qiyds ka-Apl li-Istinbat al-Ahkdm al-Shar‘iyyah 
Cairo: Dar al-Huda lil-Tibaah, 1984, 


Al-Iqnd* fi Bayan mé Qita fi Huijiyyat al-I}ma' Cairo, 1989. 


Nayfar, Muhammad al-Tahir, Upil al-Figh: al-Nahdah al-‘Iimiyyah wa 
Atharuha fi Usit ol-Figh. Tunis: Dar Ba Salamah, 1974. 


Nimr, ‘Abd al-Mun'‘im, Al-Jjtihéd Cairo: Dar al-Shurfiq, 1986. 
Qad!, Muhammad Mukhtar. Al-Ra'y fi al-Figh al-Islami Cairo, 1949. 


Quradawi, Yiisuf, Al-/jtihad fi al-Shari'ah al-Islamiyyah, Kuwait: Dar al- 
‘Qalam, 1985. 


Detailed Bibliography ISLAMIC JURISPRUDENCE. 378 


Qattan, Manna’ Khalil. Tarith al-Tashri* al-Islami. Riyad: Dar al-Mirrikh, 
1988. 


Rabi‘ah, ‘Abd al-Aziz ibn ‘Abd al-Rahmin, Al-Sabab ‘inda al-Upaliyyin. 
Riyad: J&mi‘at al-[mam Muhammad ibn Sa‘ld al-Islamiyyah, 1980. 


Radwan, Fathi. Min Falsafat al-Tashri' al-Islam, Beirut: Dar al-Kiti al- 
Lubnant, 1975. 


Rahmint, Mubammad al-Sharif. Al-Ruthos al-Fighiyyah min al-Qur’dn wa 
‘al-Sunnah al-Nabawiyyah. Tunis: Nashr wa Tawal' Mu'assasit ‘Abd 
al-Karim ibn ‘Abd Allih, 1987. 


Sa'di, ‘Abd al-Hakim ‘Abd al-Rabmin. Mabahith al-'Mah fi al-Qiyds ‘inda 
al-Updliyyin, Beirut; Dar al-Basha'ir al-Isliamiyyah, 1986, 


Sa‘di, Muhammad Sabri, Tafsir al-Nupiy fi al-Qanin wa alSharf'ah al- 
Islamiyyah. Cairo: Dir al-Nahdah al-'Arabiyyah, 1979. 


Sadr, Muhammad Bagir. Duris fi ‘tm al-Uyil Beirut: Dar al-Kitab al- 
Lubnant ; 1978- 


Ghéyat ol-Fikr fi Upil al-Figh Beirut: Dir al-Ta'fruf lil- 
Marba'at, 1988, 


Usl ol-Figh. Beirut: Dar al-Ta’Aruf lil-Matba'at, 1990. 
Sade, Mubammad Sadiq. Al-Imd" ff al-Tashrt™ al-Isldmt 1969 
Sade, Rig. Al-tihdd wa al-Taglid. Beirut: Dar al-Kitib al-Lubnint, 1976, 


Sahi, Shawql ‘Abduh. Al-Madkhal fi-Dirdsat al-Figh al-Islam Cairo: Mak- 
tabat al-Nahdah al-Misriyyab, 1989. 


Said, ‘Abd al-Muta’al. Fr Middn al-(jtihad. Cairo: Jamn‘iyyat al-Thagifah 
aL-Islamiyyah, 19 


Salib, Muhammad Adib. Tafsir al-Nusis fi al-Figh al-fsléme Dimashq: 
Matba'at JAmi‘at Dimashq, 1964 & 1972. 


Salih, Subbi. Ma‘dlim al-Shari'ah al-[slamiyyah Beirut: Dar al-'Ilm lil- 
Malayin, 1975. 


Salim, ‘Atlyyah Muhammad. Tushit al-Wugil ila Fahm ‘Tim al-Uyil, Ba- 
naras: Idarat al-Bubilth al-Islamiyyah wa al-Da'wah wa allIfta’ bi-al- 
Jami‘ah al-Salafiyyah, 1983. 

Salim, Muhammad Faraj. Mobdhith al-Qiyds al-Uyalt. Cairo; Dar al- 
‘Tiba’ah al-Muharnmadiyyah, 1973. 


Sarhan, Muy! Hilal. Al-Qowd‘id al-Fightyyah wa Dawrwhd fi Ithra’ al- 
Tashri'at al-Hadithah. Baghdad, 1987. 


‘Detailed Bibliography ISLAMIC JURISPRUDENCE 379 


Sayyabt, Khalfan ibn Jumayyil. Fuga! al-Uyal Muscat: Saltanat "Umin, 
WizSrat al-Turath al-Qawmi wa al-Thaqafah, 1982. 


Sayyid, al-Tayyib Khudari. Buhith fi al-jtihad fi ma ld Nags fih. 1978-1979, 
Sayis, Muhammad ‘All. Nashat al-Figh al-Ijtthadl wa Atwdruh. 1970. 


Térikh al-Figh al-Islémi Beirut: Dar al-Kutub al-IImiyyah, 
1990. 


Sha'bin, Zaki al-Din. Uyal al-Figh al-[slami Cairo: Matba'at Dar al-Ta'ttf, 
1961-1962. 


Al-Shahwi, Ibrahim Dasigi. Kitdb al-Shahdwi fi Tarikh al-Tashri' al- 
Islamt. Cairo: Sharikat al-Tiba’ah al-Fanniyyah al-Muttahidah, 1968, 


Shahrastint, Mubammad Husayn. Ghdyat a/-Mas‘él fi im al-Ugal. Amman: 
Mu’assasat Al al-Bayt li-Thya’ al-Turith, 1982 


‘Shalabl, Abmad. Térith al-Tashrt’ al-Islamt wa Tarith al-Nugum al- 
Quda'iyyah fF al-Islam. 1976. 


Shalabl, Mubammad Mustafi. Upil ol-Figh al-Islamt Beirut: Dar al: 
Nahdah al-'Arabiyyah, 1974 


Sharaf al-Din, ‘Abd al-‘Agim. Masddir al-Tashri’ al-Islam Cairo: Sharaf 
al-Din KL-Tyirah, 1988. 


Sharifi, al-‘Id ibn Sa‘d. Asbab Sehtilaf al-Fugaha’ fi al-Athdh bi al-Hadith. 
1987. 


Shaykh, "Abd al-Fattah Husaynt, Al-Jjma" Masdar Thalith min Mayadir 
al-Tashei* al-Islémi Cairo: Dar al-Kit&b al-Jami't, 1979. 


Al-Shaykh, al-Husaynt Yosuf Buhath ff Usil al-Figh l-ghayr al- 
Honafiyyah. Cairo: Dir al-Ittibid al-'Arabi li TibAah, 1972, 


Shinndwi, Sa'd Muhammad. Madd al-Hajah |il-akhdh bi-Naparvyyat al- 
Magalih al-Mursalah fi al-Figh al-sldmi Cairo, 1981 


Shingiti, Muhammad al-Amin ibn Muhammad al-Mukhtir, Mudhakkiah fi 
Usiil al-Figh. Cairo: Maktabat iba Taymiyyah, 1989. 


Shithri, Muhammad ibn Nagir ibn ‘Abd al'Aziz. Al-Amr. Saudi Arabia, 
1988. 


Shumrikh, Hamid Mabmad. Tarith al-Tashri* al-Islimi. Cairo, 1986, 

ALSiba'T, Mustafi. AlSunnah wa Makénatuhé fi al-Tashrt’ al-Jslami. 
Beirut: al-Maktab al-Islami, 1976. 

Siraj, Muhammad Ahmad. Nazarét ‘Ammah fi Térikh al-Figh al-Isldmi. 
Cairo: Dar al-Thaqafah lil-Nashr wa al-Tawai', 1990. 


Detailed Bibliography ISLAMIC JURISPRUDENCE 330 


Sulayman, Jad al-Mawla. Fusill fi Usil al-Tashri* al-Islami. Cairo: Makta- 
bat wa Matha‘at Mustafa al-Babi al-Halabi, 1949. 


‘Abd Allah Muhammad. Jytihdd al-Rasiil wa ba‘d Aghabih. Tripoli: 
al-Munsha‘ah al-'Ammah lil-Nashr wa al-Taw2I' wa al-T'ldin, 1986. 


‘Tantawi, Mahmad Muhammad. Al-Madkhal ilé al-Figh al-fslami. Cairo: 
Maktabat Wahbah, 1987. 


Tawlind, Sayyid Muhammad Masa. Al-Jjtihdd wa madd Hajatind Mayhi ft 
Hadhé al-Agr. Cairo: Dar al-Kutub al-Badithah, 1973. 


Taymfr, Ahmad. Nagrah Tarithiyyah fi Hudath al-Madhahib al-"Arba‘ah 
al-Hanafi, wa al-Maliki, wa al-shafi‘t, wa al- Hanbali wa Intisharchd. 
Cairo: al-Matba'ah al-Salafiyyah, 1931 


Thagafl, Salim ‘AIL. Al-Ziyddah ‘ald al-Nass. Cairo, 1985. 


‘Tuffahah, Abmad Zaki. Falsafat al-Tashri* al-Jsldmi, Beirut: Dar al-Kitab 
al-Lubnini, 1979. 


Masadir al-Tashr’ al-Islamt wa Qawé'id al-Sulik al- 
‘Ammah. Beirut: Dir al-Kitéb al-Lubnint, 1985. 


‘Turabl, Hasan. Tajdfd Upil ol-Figh al-Islamé, Beirut: Dar al-Jil, 1980. 


Turki, ‘Abd Allah ibn “Abd al-Mubsin. Asbab Ikhtiaf al-Fugaha’, [s.1. = 9.n.], 
1974, 


Suway 


Usil Madhhab al-Imamn Ahmad ibn Hanbal, Cairo, 1974. 


‘Turki, ‘Abd al-Majid. Mundgirdt ff Updl al-Shari‘ah al-Isldmiyyah bayna 
Ton Hazm wa al-Bayé. Beirut: Dir al-Gharb al-Islamt, 1986. 


“Ub&dah, Muhammad Anis. Térikh al-Figh al-[slémi Cairo, 1980, 
~ Upill al-Figh lil-Hanafiyyah. Cairo, 1980. 


‘Ulwan, Fahmi Muhammad, ALQiyam al-Darsriyyah wa Magésid al- 
Tashi’ al-Islémi. Cairo, 1989, 


“Umart, Nadiyah Sharif. Nashat al-Qiyds al-Uvali wa Tatawwuruh. Egypt: 
Hajar, 1987. 


. Al-Nasth fi Dirdsat al-Uyiliyyin Beirut: Mu’assasat al- 
Risalah, 1985. 


Al-bjtihad fi al-Islam. Beirut: Mu’assasat al-Risilah, 1981, 


Wafa, Muhammad, Ahkdm al-Naskh fi al-Shart'ah al-Islamiyyah Cairo: Dar 
al-Tibi‘ah al-Muhammadiyyah, 1984. 


—————. Dalalat al-Awamir wa al-Nawahé fi al-Kitab wa al-Sunnah. 
Cairo: M. Wafa, 1984. 


Detailed Bibliography ISLAMIC JURISPRUDENCE. 381 


-- Daldlat al-Khitab al-Shar‘t ‘ald al-Hukm al-Mantiq wa al- 
Mafhiim. Cairo: M, Wafa, 1984. 


Zaghldl, al-Shabhat al-Sayyid. Adillat al-Ahkim fi ‘Ahd al-Nubiwah wa 
‘Agr al-Khulafa’. Alexandria: Dar al-Ma'rifah al-J&mi'iyyah, 1989, 


Zakk&r, Suhayl. FF Tarikh al-Tashst" al-Islémé. Fas: Jimi‘at al-Qarawiyyin, 
Kulliyyat al-Shariah, 1979. 


Zalaml, Mustaf Ibrahim. Fulsafat al-Shari‘ah. Baghdad, 1979. 


. Asbab Ikhtilaf al-Fugaha’ fi al-Ahkam al-Shar‘iyyah. Bagh- 
dad, 1986, 


Dalalat al-Nuyds wa Twrug Istinbat al-Ahkém fi Daw" Usal 
al-Figh al-Islamt. Baghdad, 1983, 


Zarql, MustafA Ahmad. Al-Istiglah wa al-Masdlih ol-Mursalah ftal-Shart'ah 
al-Islémiyyah wa Usill Fighihd. Dimashq: Dir al-Qalam, 1988. 


Zargh, Abmad. Sharh al-Qawd'id al-Fighiyyah. Beirut: Dir al-Gharb al- 
IslAmt, 1983, 


Zaydin, ‘Abd al-Karim. Madkhal N-Dirdsat al-Sharf'ah al-lsldmiyyah. 
Beirut: Maktabat al-Quds, 1976. 


» Al- Wajiz i Upit al-Figh. 1967. 
‘Zaydan, Salab. Hujjiyyat al-Qiyds. Cairo: Dir al-Sahwah, 1987. 
. Al-Hukm al-Shar‘ al-Taklifi. Cairo: Dar al-Sahwah, 1987. 


Zayn, Sarith *Atif. ‘lm Uyal al-Pigh al-Muyassar, Beirut: Dar al-Kitab al- 
Lubnini, 1990. 


Zubayli, Wahbah. Mabdhith al-Hukm al-Shar'f. Kuwait: Maktabat al-Falah, 
1989, 
-. Upil al-Figh al-Isiémi. Dimashg: Dar al-Fikr, 1986, 
Secondary Sources: English Titles 


‘Abd al-Wabhab, Salah al-Din. An Introduction to Islamic Jurisprudence. 
Cairo, al-Azhar, 1963. 

‘Abd-Allah, Umar F, Malik’s Concept of ‘Amal In The Light of Maliki Legal 
Theory. 1978 (Doctoral Dissertation). 

‘Adams, Charles C. “Abu Hanifah, Champion of Liberalism and Tolerance 
in Islam.” The Moslem World 36 (1946): 217-227. 

‘Afchar, Hassan “Equity in Musulman Law.” in Eguity in the World's Legal 
‘Systems: A Comparative Study. Edited by R. Newman. Brussels, 1973. 
111-23. 


Detailed Bibliography ISLAMIC JURISPRUDENCE 382 


Aghnides, Nicolas Prodromou. Mohammedan Theories of Finance. New 
York, Columbia University, 1916. 


Ajijola, Adeleke Dirisu Introduction of Islamic Law, Karachi, Pakistan: In- 
ternational Publishers, 1981 & 1983. 
The Islamic Concept of Social Justice. Lahore, 1977. 
Asint, Muhammad Taqi. Fundamentals of Ijtehad. Delhi: Idarah-l 


Adabiyat-l Delli, 1986, (Translation of [jtihdd Ka Téri'kht Pas-I 
Manzar} 


Anderson, J. N. D. (James Norman Dalrymple), Sir, The Study of Islamic 
Law. Ann Arbor: University of Michigan, 1977, 
——. Islamic Law in The Modern World. New York: Now York 
University Press, 1959. 
“Is the Shari'a Doomed to Immutability?” The Muslim 
World 56 (1966): 10-13, 
Anderson, Norman, Islamic Law in the Modern World. New York, 1959. 
“Law as a Social Foree in Islamic Culture and History.” 


Bulletin of the Schoot of Oriental and African Studies 20 (1957): 13- 
40. 


“Recent Developments in Shari'a Law." The Muslim World 
40 (1950): 244-256; 41 (1951): 34-48, 113-126, 186-198, 271-288; 
(1952): 33-47, 124-140, 190-206, 257-276. 
————. “The Shari'a and Civil Law.” ‘The Iolamic Quarterly 1 
(1954); 29-46. 
“The Significance of Islamic Law in the World Today." The 
American Jowrnal of Comparative Law 9 {1960): 187-198, 
Anderson, Norman & Coulson, Noel. “The Moslem Ruler and Contractual 
Obligations.” New York University Lew Review 33 (1958): 917-933. 
Anderson, Norman & Coulson, Noel J. Islamic Law in Contemporary Cul- 
tural Change. Lahore, 1979?. 
Ansari, Zafar Ishaq “Islamic Juristic Terminology Before Shafi‘, A Seman- 
tic Analysis with Special Reference to Kufa.” Arabica 19 (1972): 255~ 
300. 
Arberry A. J. Revelation and Reason in Islam. London 1957. 
Arnold, Thomas W. The Caliphate. Reprint, 1967. London, 1965. 


Asad, Muhammad. The Principles of State and Government in Islam. 
Berkeley, 1961. 


Detailed Bibliography ISLAMIC JURISPRUDENCE 383 


Audah, Abdul Qader. slam Between Ignorant Followers And Incapable 
Scholars. Gary, Ind. : Lifs.o., 1971 

Awa, Mohamed el-. “The Place of Custom (‘Urf) in Islamic Legal Theory.” 
The Islamic Quarterly 17 (1973): 177-182 

A‘zamf, Mubammad Mustafa. On Schacht’s Origins of Muhammadan Ju- 
risprudence. Riyadh, Saudi Arabia: King Saud University, 1985 

Al-Azhari, Alauddin. The Theory and Sources of Is 
Muslims. Dacca, 1962 

Aaiz, Ahmad. Islamic Modernism in India and Pakistan 1857-1964. Lon- 
don, 1967. 

Aziz Ahmad. Islamic Law In Theory And Practice. Lahore: All-Pakistan 
Legal Decisions, 1956. 

Badr, Gamal Moursi. “Islamic Law: Its Relation to Other Legal Systems,” 
The American Journal of Comparative Law 26 (1978): 187-198. 

Bagby, Thsan Abdul-Wajid. Utility In Classical Islamic Law (Microform) 
(1986.) (Dissertation submitted to the University of Michigan, Ann 
Arbor, U.S.A) 

Bahnasi, Ahmad. F. The Theory of Social Defence in the Light of Islamic 
Jurisprudence. translated by $. M. Saad, Cairo, 1974, 

Baroody, George. “Shari'ah: Law of Islam." Arameo World, Nov.~Dec. 
1966, 


Ba'th, Mikal Huda. Islam Jurisprudence. Washington, D.C.: Foundation 
‘The America Judicial System, (¢1979] 


Bin Mat, Ismail, Adat And Islam Jn Molaysia. Philadelphia, Pa., 1985, 


Bishop, Eric EB. F. “Al-Shafi'l (Muhammad Ibn Idris) Founder of a Law 
School.” The Moslem World 19 (1929): 156-175. 

Bonderman, David. “Modernization and Changing Perceptions of Islamic 
Law." Harvard Law Review 81 (1968): 1169-1193. 

Brunschvig, Robert. “Logic and Law in Classical Islam." In Logic in Classi- 
cal Islamic Culture, edited by G. E. Von Granebaum, 9-20. Wiesbaden 
1970. 

Burton, John, 1929- The Collection of The Qur‘én, Cambridge: Cambridge 
‘University Press, 1977. 

-. The Sources of Islamic Law. Edinburgh: Edinburgh Univer- 
sity Press, 1990 

Calder, Norman. “Ikhtilaf and Ijma' in Shafi''s Risdla.” Studia Islamica 58 

(1983): 55-81. 


ynic Law for Non: 


Detailed Bibliography ISLAMIC JURISPRUDENCE 384 


Chambers, Richard L. "The Ottoman Ulema and the Tanzimat.” In Schol~ 
ars, Saints, and Sufis. edited by Nikki Keddie, 33-46. Berkeley, 1972, 

Chehata, Chafik. “Islamic Law.” In International Bneyelopedia of Compar- 
ative Law. Vol. 2, The Legal Systems of the world: Thetr Comparison 
and Unification, Chap. 2, Structure and the Divisions of the Law, 
edited by R. David, 138-142. Tubingen, 1971 

Coulson, Noel J. (Noel James). A History of Islamic Law, Edinburgh: Uni- 
versity Press, 1978, 1964. 

Conflicts and Tensions in Islamic Jurisprudence. Chicago 

‘The University of Chicago Press, 1969, 


“Islamic Law.” In The New Encyclopaedia Britannica. Vol. 
9, Macropaedia, 938-943, 15th ed. Chicago, 1974, 


“Islamic Law." In An Introduction to Legal Systems, 54~ 
Edited by J. Duncan Derrett. New York/ Washington, 1968. 
“Law and Religion in Contemporary Islam." Hastings Law 
Journal 29 (1978): 1447-1457. 
"Doctrine and Practice in Islamic Law: One Aspect of the 
Problem.” Bulletin of the School of Oriental and African Studies 18 
(1956): 211-226, 
"The State and the Individual in Islamic Law," The Inter- 
national and Comparative Law Quarterly 6 (1957): 49-60. 
Crone, Patricia, 1945- Roman, Provincial, And Islamic Law, Cambridge: 
Cambridge University Press, 1987. 


Daura, Bello, *A Brief Account of the Development of the Four Sunni 
Schools of Law, and Some Recent Developments.” Journal of Islamic 
and Comparative Law. 2 (1968); 1-12. 

David, Rene & Brierley, John. *Muslim Law." In Major Legal Systems in 
the World Today: An Introduction to the Comparative Study of Law, 
421-446, 2d ed. London, 1978. 

Diwan, Paras, 1924 Mushm Law in Modern India. Allahabad: Allahabad 
Law Agency, 1977, 1982, 1985. 

Doi, A. Rabmén 1. Shariah. London: Ta Ha, 1984, 

Basis of Shari'ah. Zaria, Nigeria, 1980. 
Shari'ah In The 1500 Century of Higra. London: Té-Hi Pub- 
lishers, 1981 

Eliash J. “The Ithna'Ashari-Shi'T Juristic Theory of Political and Legal 

Authority.” Studia Islamica 29 (1969): 17-30. 


Detailed Bibliography ISLAMIC JURISPRUDENCE 385 


Faruki, Kemal. jma and the Gate of Ijtihad, Karachi 1954 


Islamic Jurisprudence. Karachi: Pakistan Publishing House, 
1962. {Also Vanity Books, 1938} 


The Evolution of Islamic Constitutional Theory and Practice 
from 610 to (996. Karachi/Dacca, 1971 
The Constitutional and Legat Role of The Umma. Karachi 
Ma‘aref, 1979 
“The Islamic Resurgence: Prospects and Implications.” in 
Voices of Resurgent Inlam, edited by John Esposito, 277-291, Oxford. 
1983 
Five Schools of Islamic Figha (Jurisprudence). ist Ed. 
Karachi: Poermahomed Ebrahim Trust, 1976. 
Forte, David F, “Islamic Law: The Impact of Joseph Schacht.” Loyola of Lox 
Angeles International and Comparative Law Annual } (1978); 1-36. 
Fyne, A. A. A, (Asaf Ali Aughar). Outlines of Muhammadan Law. Cal- 
cutta, Indian Branch, Oxford University Press, 1949, 1955, 1964, 1974, 
1983, 
An Introduction to The Study of Mahomedan Law. London, 
1931 
The Importance of Muhammadan Law in the Modern World 
Ahmedabad, 1965, 
*Shi't Logal Theories.” in Law in the Middle East. Vol. 1, 
Origins and Development of Islamic Low. Edited by M. Khadduri & 
H, Liebesny, 113-131, Washington D.C. 1955. 
"The Reinterpretation of Islam." University of Mataya Law 
Review 1 (1989): 39-87, 
“Islamic Law, and Theology in India: Proposals for a Fresh 
Approach.” The Middle Bast Journal 8 (1954): 163-183. 
. “The Relevance of Muhammadan Law in the Twentieth Cen- 
tury” The Cambridge Law Journal (1963): 261-269. 
Ghanem, Isam. An Outline of Islamic Jurisprudence. Zairia: Ahmadu Bello 
University, 1975. 
Gibb, H. A. R. & Kramers, J. H., eds. Shorter Encyclopaedia of Islam. 
TWhaca, 1953. 
Glauber, Anne. “Religious Law in Changing Societies: Interpreting Islamic 
and Jewish Law.” New York University Journal of International Law 
and Politics 12 (1979)- 201-203. 


Detailed Bibliography ISLAMIC JURISPRUDENCE 386 


Gloster, Patricia Carolyn. The Bvolution of Malikt Law In Northern Nige- 
ria, 1990-1960. [Microform]. 1987. 


Goitein, S. D. “The Birth-Hour of Muslim Law?" The Muslim World 50 
(1960): 23-29, 


Goldather, Ignac (Ignaz), 1850-1921. The Zahiris: Their Doctrine and Their 
History. translated by Wolfgang Behn, Leiden, 1971. 


Introduction To Islamic Theology and Law, Translated by 
A. & R. Hamori. Princeton, 1981. 


Habil, Abdurrahman, 1951- The Methodology of Abrogation and Its Bear- 
ing On Islamic Law and Qur'inic Studies. (Microform). 1989. 


Hallag, Wael B. The Gate of Ijtihad: A Study in Islamic Legal History. Ann 
Arbor Mich.: University Microfilms Inernational, 1983. 


Hamidullah, Muhammad. “Influence of Roman Law on Muslim Law.” 
Reprint from the Journal of the Hyderabad Academy. Madras, 1943. 


“Sources of Islamic Law—A New Approach.” The Islamic 
Quarterly. I (195J): 205-211, 


Hasan, Ahmad. The Doctrine of ljma’ in Islam. Islamabad: Islamic Re- 
search Institute, 1978, 


—————. The Early Development of Islamic Jurisprudence. Islam- 
bad: Islamic Research Institute, 1970. 


Analogical Reasoning In Islamic Jurisprudence. 


Islamic Jurisprudence: The Hukm Shar‘ Islamabad: Islamic 
Research Institute, 1993, 


—————. Hassan, Ahmad. “Al-ShAfi''s Role in the Development of 
Islamic Jurisprudence.” Islamic Studies 5 (1966): 39-273, 


Hassin, Husayn Hamid. Introduction to Islamic Low. Islamabad, 1996, 


Hassan, Riazul. The Reconstruction of Legal Thought in Islam. Lahore, 
1974, 

Hicks, Stephen C. “The Fugaha and Islamic Law.” The American Journal 
of Comparative Law 30 (Supp.) (1982): 1-13, 

Hourani, George F. “The Basis of Authority of Consensus in Sunnite Islam.” 
Studia Islamica 21 (1964): 13-60. 


“Joseph Schacht, 1902-69." Journal of the American Ori- 
ental Society 90 (1970): 163-167. 


Hurgronje, C. Snouck. Selected Works of C. Snouck Hurgronje. Leiden; 
Brill, 1957, 


Detailed Bibliography ISLAMIC JURISPRUDENCE 387 


Islahi, Amin Ahsan. Islamic Law: Concept and Codification. Lahore, 1979. 


Jah, ‘Umar, “The Importance of \jtihad in the Development of Islamic 
Law.” Journal of Islamic and Comparative Law 7 (1977): 31-40. 
Kamali, Mohammad Hashim. Principles of Islamic Jurisprudence. Petaling 

Jaya, 1989, 

Khadduri, Majid. “The Maslaha (Public Interest) and ‘Illa (Cause) in Is- 
Iamic Law." New York University Journal of International Law and 
Politics 12 (1979); 213-217. 

Khadduri, Majid. The Islamic Conception of Justice. Balti- 
more, 1984, 


Law in the Middle East. vol. 1, Origin and Development of 

Islamic Law. Edited by M, Khadduri & H. Liebesny, 179-202, Wash- 
ington D.C., 1955, 

Khadeer, Mohammed Abdul. fjma and Legislation in Islam. Hyderabad: 
Shivaji Press, 1974, 


Khoja, Ali Muhammad. Elements of Islamic Jurisprudence: An Outline of 
the Bvolution & Principles of Islam. Karachi, 1977. 

Liebesny, Herbert. Review of An Introduction to Islamic Law k& A History 
of Islamic Law. In Journal of the American Oriental Society 86 (11968); 
239-40, 

MacDonald, Duncan B. Development of Muslim Theology, Jurisprudence 
and Constitutional Theory. Reissued 1966, Lahore 1903. 


Madina, Maan Zilfo, The Classical Doctrine of Consensus in Islam 
Chicago: Dept. of Photoduplication University of Chicago Library, 
1967, 

Mahmasani, Subbi. “Adaptation of Islamic Jurisprudence to Modern Social 
Needs.” in Islam in Transition: Muslim Perspectives. Edited by John 
Donohue & John Esposito, 181-187, Oxford, 1982. 

. Falsafat al-Tashrt* fe al-Islam: The Philosophy of Jurispew- 
dence in Islam. Translated by Farhat J. Ziadeh. Leiden, 1961. 
Makdisi, George. Religion, Law, and Learning in Classical Islam. Hamp- 
shire, 1991 
“Law and Traditionaliem in the Institutions of Learning of 
Medieval Islam.” in Theology and Law in Islam, Edited by G.E. yon 
Grunebaum, 75-88, Wiesbaden, 1971 
. “Madrasa and University In the Middle Ages.” Studia Is- 
lamica 32 (1970): 255-264. 


Detailed Bibliography ISLAMIC JURISPRUDENCE 388 


. “Muslim Institutions of Learning in Eleventh-Century Bagh- 
dad.” Bulletin of the School of Oriental and African Studies 24 (1961): 
1-56. 

. “The Significance of the Sunni Schools of Law in Islamic 
Religious’ History.” International Journal of Middle East Studies 10 
(1979): 1-8 

. The Rise of Colleges: Institutions of Learning in Islam and 
the West. Edinburgh, 1981. 


Mansour, Mansour Hasan. The Spread and The Domination of the Maliki 
School of Law in North And West Africa, Bighth-Fourteenth Century. 
1981. 


Mardin, Ebul'ula. “Development of the Shari'a Under the Ottoman Em- 
pire.” in Low in the Middle East. Vol. 1, Origin and Development of 
Islamic Law. Edited by M. Khadduri & H. Liebesny, 279-291, Wash- 
ington, D.C., 1955. 

Masud, Muhammad Khalid. Islamic Legal Philosophy: A Study of Aba Ishaq 
al-Shatibi's Life and Thought. Islamabad: Islamic Research Institute, 
1977. 


Meron, Ya'akov, "The Development of Legal Thought in Hanafl Texts." 
Studia Islamica W (1969): 73-118. 

Musleh-ud-Din, Mohammad. Islamic Jurisprudence and the Rule of Neces- 
sity and Need. Islamabad: Islamic Research Institute, 1975. 

————. Philosophy of Islamic Law and the Orventalists. Lahore: Is- 
Jamic Publications, 1980, 

» Islamic Law and Social Change. Lahore: Islamic Publica- 

tions, 1982, 

Nawaz, M. K, A Re-Ezamination of Some Basic Concepts of Islamic Law 


And Jurisprudence. Durham, NC: World Rule of Law Center, Duke 
‘University School of Law, 1963. 


—————.. “Some Aspects of Modernization of Islamic Law.” Tezas 
Quarterly 9 (1966): 183-192. 

Nour, A. M. Haj. “The Schools of Law: Their Emergence and Validity 
Today.” Journal of Islamic and Comparative Law 7 (1977): 54-71. 

~ “Qias as a Source of Islamic Law." Journal of Islamic and 

Comparative Law 5 (1969-76): 18-50, 

Nyazee, Imran Ahsan Khan. Theories of Islamic Law: The Methodology 
of Ijtihad. Islamabad: International Institute of Islamic Thought & 
Islamic Research Institute, 1904. 


Detailed Bibliography ISLAMIC JURISPRUDENCE 389 


“The Scope of Taglid in Islamic Law.” Islamic Studies 
(1983): 1-32, 
Outlines of Islamie Jurisprudence. Islamabad: Advanced Le- 
gal Studies Institute, 1998 
Paret, R. “Istihsin and Istislah.” in The Encyelopaedia of Islam. vol 4 
IRAN-KHA, Edited by E. von Donzel, B. Lewis & Ch. Pellat, 255- 
259, Leiden 1978. 
Powers, David Stephan. Studies in Qur'an and Hadith. Berkeley: University 
of California Press, 1986. 
“On the Abrogation of the Bequest Verses.” Arabica 29 
(1982); 246-295, 
Qadri, Anwar Ahmad. Islamic Jurisprudence in the Modern World. 
Varanasi, U.P., 1963. 
Justice in Historical Islam, Lahore, 1968 
Rahim, Abdur. The Principles of Muhammadan Jurisprudence. London, 
1911. 
Rahman, Fazlur. [slamic Methodology in History. Karachi, Central Institute 
of Islamic Research, 1965, 
Rahman, Hafeezur, The Origin and Development of the Sunni School of 
Muslim Jurisprudence. Aligarh, 1952 
Ramadan, Said. Islamic Law: Its Scope And Equity. London: P. R. Macmil- 
Jan, 1961, 
Rosen, Lawrence. “Equity and Discretion in a Modern Islamic Legal Sys- 
tem.” Law & Society Review 15 (1980-81): 217-245. 
Schacht, Joseph. Origins of Muhammadan jurisprudence. New York, 1940, 
1953, 1959, 1979 
~ Introduction to Islamic Law. Oxford: Clarendon Press, 1964, 
1982. 
Sociological Aspects of Islamic Law. Berkeley: Center For 
‘The Study of Law And Society, University of California, 1963. 

. “Fil.” in The Encyclopaedia of Islam Vol. 2, O-G. Edited 
by B, Lewis, Ch. Pellat & J. Schacht, 886-891, New ed. Leiden/ Lon- 
don, 1965, 

.. “Foreign Elements in Ancient Islamic Law.” Journal of 
Comparative Legislation and International Law 32, Parts 3 & 4 (1950) 
9-17. 


Detailed Bibliography ISLAMIC JURISPRUDENCE 390 


-. “Islam in Northern Nigeria.” Studia Islamica 8 (1957): 123- 
146. 


“Islamic Law in Contemporary States.” The American Jour- 
nal of Comparative Law 8 (1959): 133-147. 
. “Modernism and Traditionalism in the History of Islamic 
Law.” Middle Eastern Studies 1 (1965): 388-400. 


“Pre-Islamic Background and Early Development of Ju- 
risprudence.” in Law in the Middle East. Vol. 1. Origin and Develop- 
ment of Islamic Law. edited by M. Khadduri & H , Liebesny. 28-56, 
Washington D.C, 1955. 

. “Problems of Modern Islamic Legislation.” Studia Islamica 
12 (1960): 99-129. 

. “The Schools of Law and Later Developments of Jurispru- 
dence.” in Law in the Middle Bast. Vol. 1, Origins and Development 
of Islamic Law. edited by M. Khadduri & H. Liebesny, 57-84, Wash- 
ington D. C., 1955. 

———.. “Theology and Law in Islam." in Theology and Law in Islam. 
edited by G. E. von Grunebaum, 3-23. Wiesbaden, 1971. 

Semaan, K. 1. “Al-Niisikh wa al-Manstkh: Abrogation and its Application 
in Islam,” The Islamic Quarterly. 6 (1961): 11-29, 

. Ash-Shofit’s Risalah, Basic Ideas. Lahore: Sh. M. Ashraf, 
1974. 

Shabbir, Mohammad. The Authority and Authenticity of Hadith As A 
Source of Islamic Law. New Delhi: Kitab Bhavan, 1982. 

AbShafit. AL-/mdn Muhammad ibn Idris al-Shafit's al-Risdla fi ‘Uvil al- 
Figh. English tr. by Majid Khadduri. Cambridge: Islamic Texts Soci- 
ety, 1987. 

‘Shehaby, Nabil. “Illa and Qias in Early Islamic Legal Theory.” Jowrnal of 
the American Oriental Society 102 (1982): 27-46. 

‘Smith, Percy.“The Ibadhites (El-lbadhiya or el-Abadhiya).” The Moslem 
World 12 (1922): 276-288. 

‘Smith, Wilfred C. “The Concept of Shari‘a among Some Mutakallimun.” in 
Arabic and Islamic Studies in Honor of Hamilton A. R. Gibb. Edited 
by G. Makdisi, 581-602. Leiden, 1965. 


Snouck Hurgronje, C. Selected Works of C. Snouck Hurgronje. Edited by 
G. H. Bousquet & J. Schacht. Leiden, 1957, 


Detailed Bibliography ISLAMIC JURISPRUDENCE 391 


Tritton, A.S. “Reason and Revelation,” in Arabic and Islamic Studies in 
Honor of Hamilton A. R. Gibb. Edited by G. Makdisi. 619-630. Lei- 
den, 1965. 

Udovitch, A. L. “Theory and Practice of Islamic Law: Some Evidence from 
the Geniza.” Studia Islamica 32 (1970): 289-303. 

Vesey-Fitzgerald, S. G. "Nature and Sources of the Shara." in Law in the 
Middle East. Vol. 1 Origin and Development of Islasmie Law. edited 
by M. Khadduri & H. Liebesny. 85-112. Washington, D.C., 1955. 

“The Alleged Debt of Islamic to Roman Law." The Law 
Quarterly Review 67 (1951): 81-102 

‘Watt, W. Montgomery. “The Closing of the Door of Ijtihad.” in Onientalia 

Hispania, edited by J. 11. Barral. Vol. 1, 675-678. Leiden, 1974. 


Weeramantry, C. G. Islamic Jurisprudence. Basingstoke: Macmillan, 1988, 
Wegner, Judith R. “Islamic and Talmudic Jurisprudence: The Four Roots 


of Islamic Law and Their Talmudic Counterparts." The American 
Journal of Legal History 26 (1982): 25-71 


Weiss, Bernard G. The Search For God's Law. Salt Lake City: University 
of Utah Press, 1992 
“Interpretation in Islamic Law: The Theory of Ijtihad." The 
American Jowrnal of Comparative Law 26 (1978): 199-212. 
Yusuf, SM. An Bssay on the Sunnah: Its Importance, Trans 
velopment and Revision. Lahore, 1966. 
“The Supremacy of Shariah Law i 
Islamic Quarterly 20-22 (1978): 15-23. 
Zindeh, Farhat. “Urf and Law in Islam.” in The World of Islam: Studies in 
Honor of Philip K. Hitti, Edited by James Kritzeck & R. Bayly Winder, 
60-67, London, 1960. 


on, De- 


Islamic Society. The 


Glossary 


aditlah ijméliyak: The general evidences for the law that contain 
within them the specific evidences. The Qur'an, for example, is a 
general evidence, while a verse of the Qur'an pointing to a hukm 
is a specific evidence or the dalil tafsili 


adillah tafsiliyah: Specific evidence. See also adillah ijmaliyah. 
ahkam: Plural of hukm (rule) 

ahliyah: Legal capacity. 

ahliyat al-ada’- Legal capacity for execution. 


ahliyat al-wujtib: Legal capacity for the acquisition of rights and obli- 
gations, 


‘amal: Conduct. The principle used by Malik ibn Anas to refer to 
the practice of the people of Medina. 
‘amaliyah: Pertaining to conduct or acts 


‘amm: General. A general word or textual evidence, as distinguished 
from a specific word (khdis3) 

‘amr: Command 

‘gl: Origin; root; foundation. Source of law. The established case that 
forms the basis of the extension of the hukm in giyds (analogy). A 
principle of law. The principal amount in a debt 


thar: Traditions reported from the Companions of the Prophet 
(God's peace and blessings be upon him). 


‘azimah: A rule initially applied as a comprehensive general principle 
to which exceptions or provisos are provided by the law later. The 
exception is called rukhsah 


baydn; Explanation. Technically, the explanation (baydn) refers to 
the elaboration of meanings in the texts 


daldlat: The different ways in which the ahkdm are proved through 
the interpretation of texts. 


dalélat al-nagy: The implication of an explicit text. 
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dalil: Evidence. In a literal sense the term means guide, but in tech- 
nical terms it refers to an evidence that points to or indicates a 
rule (hukmn) 

dariri: Necessity. The term has particular significance for the pur- 
poses of law, the preservation of which is a necessity. 

dhimmah: The equivalent of legal personality in positive law. A re- 
ceptacle for the capacity for acquisition. 

duyiin al-marad: The debts that become due during death-illness. 
They restrict the power of disposal of the person suffering from 
death-illness. 

fasid: Vitinted; irregular. It is also used in the sense of voidable in 
the positive law. A contract, however, is voidable at the option of 
the parties, while the fasid contract can become valid only if the 
offending condition is remaved. It is an unenforceable contract. 

furdg: The art of distinguishing apparently similar cases. 


gharib: A principle or rule that is alien to the generally acknowledged 
propositions of the law. 

hadith: Saying. The written record of the Sunnah, One hadith may 
contain more than one Sunnah, 

hajat: Needs; necessities. Used for the secondary purposes of the 
law that are complementary to the five primary purposes or the 
darirat. 

hagg al-saltanah: The right of the state as distinct from the right of 
Allah. 

‘awl: One year. The prescribed period after which payment of zakat 
becomes due. 

haat: Jest. Refers to cases where utterances made in jest may have 
legal effects. The examples are marriage, divorce, and manumis- 
sion. 

+hifz: Preservation. The word was used by al-Ghazali with reference 
to the purposes of law. 

fuujjah: Proof; demonstrative proof, An evidence in the sources that 
forms the basis of persuasive legal reasoning. 
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hukm: Rule; injunction; prescription. The word hukm has a wider 
meaning than that implied by most of the words of English deemed 
its equivalent. Technically, it means a communication from Allah, 
the Exalted, related to the acts of the subjects through a demand 
or option, or through a declaration. 

See hukm. The term hukm shar‘ is used to apply to its 

the Lawgiver (Hakim); the mahkum fih or the act; 
and the subject or mahkim ‘alayh, 

hukm taklifi: The obligation-creating rule. The primary rule of the 
legal system. 

hukm wad't: The declaratory hukm. A secondary rule of the system 
that facilitate the operation of the primary rules, 

{jdb; Obligation-creating command. 

ijmd‘: Consensus of opinion. In the parlance of the jurists it is the 
agreement upon a hukm shar‘ by the mujtahids of a determined 
period. This definition would exclude the employment of this prin- 
ciple by a political institution, unless it is composed of mujtahii 

jtihdd: The effort of the jurist to derive the law on an issue by 
expending all the available means of interpretation at his disposal 
‘and by taking into account all the legal proofs related to the issue. 

‘illah: The underlying legal cause of a hukm, its ratio decidendi, on 
the basis of which the accompanying hukm is extended to other 
cases. 

ishtirak: Equivocality. 

isnéd: The chain of transmission of a tradition. 

istidlal mursal: Legal reasoning that is based on a principle freed 
from the hold of individual texts, that is, it is let go into the realm 
of the purposes of the law. It is also called maslahah mursalah. 

istihsdn: The principle according to which the law is based upon 
a general principle of the law in preference to a strict analogy 
pertaining to the issue. The principle is used by the Hanatfis as well 
as the Malikis. This method of interpretation may be employed for 
various reasons including hardship. 


Glossary IsLAMIC JURISPRUDENCE 396 


istishéb: Presumption of continuity of a rule or of its absence. A 
principle within the Shafi system, which in general terms means; 
the status quo shall be maintained. In a more technical sense, 
it means that the original rule governing an issue shall remain 
operative. In such a case, the primary rule assigned to all issues is 
that of permissibility. 

istislah: As distinguished from the broader principle of maslahah, 
it is a principle that permits s more flexible type of analogy as 
compared to giyas. 

istigra’: Induction. 


khass: Particular; specific; specific word. 

khabar wahid: It is a report from the Prophet that does not reach 
the status of tawdtur, or of mashhir according to the Hanafis, 
that is, there are one or two narrators in its chain in the first 
three generations: Companions, Tabi‘dn, and their followers, As 
compared to this, the mashhir report has one or two narrators 
among the Companions, but it reaches the status of mutawdtir in 
the generation of the Tabi‘dn. 

mafhim al-mukhdlaj: The implication contrary to the actual meaning 
of a text. 

makrih: Reprehensible; disapproved. 

makrih karahat al-tahrim: Disapproval that is akin to prohibition. 

makrih kardhat al-tanzth: Disapproval that is closer to permissibility. 

mandt: The support or place of suspension of another thing. The 
underlying cause on which the hukm is suspended. 

mandiib: Recommended. 

manfa‘ah: Utili 

magdsid al-shari‘oh: The purposes of the shari‘ah, whose preser- 
vation and protection amounts to the securing of an interest 
(maslaheh). 

marad al-mawt: Death-illness; terminal illness. It may sometimes ap- 
ply to states of mind that have not arisen due to illnesses, for ex- 


ample, a soldier in the battle field or a person on a ship threatened 
by a storm. 
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masalih: Interests preserved and protected by the shari‘ah. 
maslahah mursalah: An interest that is not supported by an individ- 
ual text, but is upheld by the texts considered collectively. 


maslahah: The principle that the shari‘ah has determined goals or 
purposes and the securing of these purposes is an acknowledged 
interest (maslahah). 


mazinnah: Location. The outward indication of an actual cause of a 
hukm, like puberty for maturity and discretion, or sleep for the ac- 
tual acquisition of impurities, or penetration for actual ejaculation 
in the offence of unlawful sexual intercourse. 

mubah: Permissible. 

mujmal: The word whose meaning has not been elaborated by the 
text. The elaboration requires recourse to other texts. 

mujtahad fih: A matter that is subject to interpretation. 

mujtahid mutlag: The absolute jurist—usually the founder of a 
school, who follows his own opinion even with respect to the rules 
of interpretation. 

nasg: Text; definitive implication of the text. 


qada’; The judicial office. Also used for delayed performance of an 
act. 


gat't: Definitive. 


qiyas: Analogy; syllogism. The extension of the hukm of a specific 
case established in the texts to a new case awaiting decision on 
the basis of a common underlying cause. 


rukhsah: Exemption. See ‘azimah. 

rushd: Discretion; maturity. 

sadd al-dhari'ah: The plugging of lawful means to an unlawful end 
saméwiyah: Natural; pertaining to the heavens. 

sanad: The evidence relied upon. The sanad of ijma'. 


Sunnah; The precedents laid down by the Prophet to be followed as 
binding law. These may be through statements, acts, or approvals. 


fabagat: The grades of the jurists. 
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tahgiq al-mandt; The verification of the attributes of an established 
case in a new case offered for examination. This process does not 
need a jurist, For example, a beverage may be examined to see if 
it is an intoxicant. This may need a chemist or pharmacist not a 
jurist, 

tahrim: Prohibition. 

tahstnat: The third category of purposes that are complementary to 
the first two categories, 

takhrij: Methodology of a fagih based on reasoning from general prin- 
ciples. 

taklif: Obligation. 

taglid: Following the opinion of another without questioning the dali 
on which reliance is placed or without lawful authority from the 
shari'ah. 

tarjih: Preference of one evidence over the other, 

tawdtur: Authentic transmission of reports and texts. A text or tra- 
dition reported by so many people in the first generation that its 
authenticity cannot be doubted. 

‘urf: Custom; usage. The usage during the period of the Prophet, 
which helps in discovering the original intent of the lawgiver. 


zahir: The apparent or literal meaning. 
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